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Proposed Revisions to Regional Haze Rule to Incorporate
Sulfur Dioxide Milestones and Backstop Emissions Trading
Program for Nine Western States and Eligible Indian Tribes
Within that Geographic Area

AGENCY: Environnental Protection Agency (EPA).

ACTION: Proposed rule.

SUMMARY: The purpose of this proposal is to request conment
on revisions to 40 CFR 51.309 of the EPA' s regi onal haze
rule to incorporate certain provisions for Western States
and eligible Indian Tribes.

The Western Regional Air Partnership (WRAP) submtted
an Annex to the 1996 report of the Grand Canyon Visibility
Transport Conm ssion (GCVTIC) to EPA on Septenber 29, 2000.
This submittal was required under 40 CFR 51.309 of the
regi onal haze rule in order for nine Wstern States (and
I ndian Tribes within the same geographic region) to have the
option of submtting plans inplenenting the GCVTIC
recomendati ons. The Annex contains recomendations for
i npl ementing the regional haze rule in the West, including a

set of recomended regional em ssions mlestones for 2003-
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2018 sul fur dioxide (SO), a key precursor to the formation
of fine particles and regional haze.

In this proposal, EPA proposes to approve the

provi sions of the Annex submtted by the WRAP as neeting the
requi renents of the regional haze rule and applicable
requi rements under the Clean Air Act (CAA). In this
proposal, we include specific proposed changes to 40 CFR
51. 309 of the regional haze rule to incorporate
recomrendati ons fromthe Annex.
DATES:. Conments: W are requesting witten comrents by
[Insert date 60 days from date of publication of this
proposed rule]. The EPA intends to hold a public hearing on
this proposed rule in Phoenix, Arizona on June 4, 2002.

Public Hearings. The public hearing will be held on June 4,

2002 at 2:00 p.m roons 1709 and 1710, Arizona Departnent of
Environnmental Quality, 3033 North Central, Phoenix, Arizona,
| ocated on the South Mall. If you wish to attend the
public hearing or wish to present oral testinony, please
send notification no |ater than one week prior to the date
of the public hearing to Ms. Marty Robin, Air Division (AR
1), U S. EPA Region 9, 75 Hawt horne Street, San Franci sco,
CA 94105, tel ephone (415) 947-4143, enui

robi n. marty@pa. gov.
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Oal testinony will be limted to 5 mnutes each. The
hearing will be strictly limted to the subject matter of
t he proposal, the scope of which is discussed below. Any
menber of the public may file a witten statenment by the
cl ose of the coment period. Witten statenents (duplicate
copies preferred) should be submtted to docket nunber A-
2000-51 at the address |listed above for submtting conmrents.
The hearing schedule, including |ists of speakers, will be
posted on EPA' s webpage at

http://ww. epa.gov/air/visibility/whatsnew htm .

A verbatimtranscript of the hearings and witten statenents
w Il be made avail able for copying during nornmal working
hours at the Air and Radi ati on Docket and Information Center
at the address |isted above.

Addresses: Coments: You should submt comments on today’s
proposal and the materials referenced herein (in duplicate

I f possible) to the Air and Radi ati on Docket and I nformation
Center (6102), Attention: Docket No. A-2000-51, U. S. EPA
1200 Pennsyl vani a Avenue, NW Washi ngton, DC 20460. You nay
al so submt conmments to EPA by electronic nail at the
foll owi ng address: A-and-R-Docket @panui | . epa. gov.

El ectroni c comments nust be submtted as an ASCII file
avoi di ng the use of special characters and any form of

encryption. All coments and data in electronic form nust
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be identified by the docket nunber [A-2000-51]. Electronic
comments on this proposed rule also nay be filed online at
many Federal Depository Libraries.

Docket: Information related to this proposal is avail able
for inspection at the Air and Radi ati on Docket and

| nformation Center, docket number A-2000-51. The docket is
| ocated at the U S. EPA, 401 M Street, SW Room M 1500,
Washi ngt on, DC 20460, tel ephone (202) 260-7548. The docket
is avail able for public inspection and copyi ng between

8:00 a.m and 5:30 p.m, Monday through Friday, excluding

| egal holidays. A reasonable fee may be charged for

copyi ng.

FOR FURTHER INFORMATION CONTACT: Tim Smith (tel ephone 919-
541-4718) , Ml Code C504-02 , EPA, Air Quality Strategies
and Standards Division, Research Triangle Park, North
Carolina, 27711, or Steve Frey (tel ephone 415-972-3990), EPA
Region 9 (AIR-5), 75 Haw horne Street, San Francisco, CA
94105. Internet addresses: smth.ti m@pa.gov and
frey.steve@pa. gov.

SUPPLEMENTARY INFORMATION: W are providing the public with
the opportunity to conmment on EPA s incorporation of SO

m | estones and a backstop em ssions trading program for nine
Western states and eligible Indian Tribes within that

geogr aphi c area.
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I. Overview of the Proposed Stationary Source SO,
Reduction Program

The purpose of this rulemaking is to propose revisions
to 40 CFR 51.309 of the regional haze rule to incorporate
additional provisions to address visibility inmpairnment in
the 16 Class | areas on the Col orado Pl ateau.
A. What is the Regional Haze Rule?
__ _The CAA in section 169A establishes a national goal
for protecting visibility in 156 scenic areas. These 156
"Class |" areas are federally protected areas and incl ude
nati onal parks and w | derness areas. The nati onal
visibility goal is to renedy existing inpairnment and prevent
future inpairment in these Cass | areas, consistent with
the requirenments of sections 169A and 169B of the CAA

Regi onal haze is a type of visibility inpairnment caused
by air pollutant em ssions froma broad region. The EPA
uses the termregional haze to distinguish these types of
visibility problens for those which are nore local in
nature. In 1999, EPA issued a regional haze rule requiring

States to devel op inplenentation plans designed to nake
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“reasonabl e progress” toward the national visibility goal.
The first State plans for regional haze are due between 2003
and 2008, (64 FR 35714, July 1, 1999). The regional haze
rul e provisions appear at 40 CFR 51. 308 and 40 CFR 51. 309.
B. What are the Special Provisions for Western States and
Eligible Indian Tribes in 40 CFR 51.309 of the Regional Haze
Rule?

The regi onal haze rule at 40 CFR 51. 308 sets forth the
requirenents for State inplenmentation plans (SIPs)under the
regi onal haze program The rule requires State plans to
include visibility progress goals for each Class | area, as
wel | as em ssions reductions strategies and ot her neasures
needed to nmeet these goals. The rule also provides an
optional approach, described in 40 CFR 51.309, that may be
foll owed by the nine Western States (Arizona, California,
Col orado, |daho, Nevada, New Mexico, Oegon, Utah, and
Wom ng) that conprise the transport region anal yzed by the
GCVTC during the 1990's. This optional approach is also
available to eligible Indian Tribes within this geographic
region. The regulatory provisions at 40 CFR 51. 309 are
based on the final report issued by the GCVIC in 1996,*

whi ch i ncluded a nunber of recommended em ssions reductions

1

Recommendations for | nproving Western Vistas. G and Canyon
Visibility Transport Conmm ssion, June 10, 1996.
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strategies designed to inprove visibility at the 16 C ass |
areas on the Col orado Pl at eau.

I n devel opi ng the regional haze rule, EPA received a
nunber of comments on the proposed rul e encouraging the
Agency to recognize explicitly the work of the GCVTIC. In
addition, in June 1998, CGovernor Leavitt of Utah provided
comments to EPA on behalf of the Western Governors
Associ ation (WAA), further enphasizing the comm tnent of
Western States to inplenenting the GCVTC recomendati ons.
The WGA comments al so suggested the translation of the GCVIC
recommendations into a separate section of the rule. The
EPA issued a Notice of Availability during the fall of 1998
requesting further coment on the WGA proposal and a draft
translation into regulatory | anguage. Based on the conments

received on this Federal Register notice, EPA devel oped the

provi sions set forth in 40 CFR 51.309 that allow the nine
Transport Region States and eligible Tribes within that
geographic area to inplenment many of the GCVIC
recommendations within the framework of the nationa
regi onal haze rule.

The provisions in 40 CFR 51.309 conprise a
conprehensive | ong-term strategy for addressing sources that
contribute to visibility inmpairment within this geographic

region. The strategy addresses the tine period between the
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year 2003,2 when the inplenentation plans are due, and the
year 2018. The provisions address em ssions fromstationary
sources, nobile sources, and area sources such as em ssions
fromfires and w ndbl own dust.

One elenent of the GCVTC s strategy to address regional
haze is a programto reduce stationary source em ssions of
SO,. This programcalls for setting a series of declining
caps on em ssions of SO. These declining caps on eni ssions
are referred to as em ssions nilestones and provide for a
reduction in SO em ssions over tine. 1In designing this
program the GCVTC intended for these m |l estones to be
reduced through voluntary neasures, but also included
provi sions for an enforceabl e market - based programt hat
woul d serve as a "backstop” if voluntary neasures did not
succeed. At the tine the regional haze rule was published,
however, it was broadly recognized that the specific
em ssion ml|estones, and the details of how both the
vol untary and enforceabl e phases of the program would be
i npl enent ed, were necessary elenents of a regulatory
program Accordingly, the regional haze rule, in 40 CFR

51.309(f), required the devel opnment of an "Annex" to the

2

As explained in unit Ill of this preanble, Indian Tribes
are given the flexibility under EPA regul ations to submt

i npl enentation plans and opt into the programafter the 2003
deadl i ne.
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report of the GCVIC that would fill in these details. The
regi onal haze rule provided that the option afforded by 40
CFR 51. 309 woul d only be available if an Annex addressing
the specific requirenments of 40 CFR 51.309(f) was submtted
to EPA by COctober 1, 2000. The EPA required the subm ssion
of an Annex by this date to ensure that EPA would be able to
act on it before the Decenber 31, 2003 deadline for SIPs
under 40 CFR 51.309(c).
C. What was Required to be Included in the Annex to the
GCVTC Report?

The regi onal haze rule required the GCVTIC (or a
regi onal planning body fornmed to inplenment the Conm ssion
reconmendations, i.e., the WRAP) to provi de recommendati ons
to fill in the details for two main aspects of the program

- Emi ssions reductions ml|estones for stationary source
SO, em ssions for the years 2003, 2008, 2013, and 2018. The
m | estones nust provide for “steady and continuing em ssions
reductions” for the 2003-2018 time period. In addition, the
m | estones nust ensure greater reasonabl e progress than
woul d be achi eved by application of best available retrofit
technol ogy (BART) pursuant to section 51.308(e)(2).

- Docunentation for inplenenting a market trading
programin the event that voluntary nmeasures are not

sufficient to neet the required m|lestones. This
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docunent ati on nust include nodel rules, menoranda of
under st andi ng, and ot her docunentation describing in detail
how em ssi ons reductions progress will be nonitored, what
conditions wll require the market trading programto be
activated, how allocations will be perforned, and how t he
programw | | operate.

The EPA received the Annex fromthe WRAP in a tinely
manner, on Septenber 29, 2000. The EPA recogni zes the
significant anmount of work that was devoted to devel oping
the Annex and we conmmend the WRAP participants for their
efforts. Under 40 CFR 51.309(f)(3), if EPA finds that the
Annex neets the requirenents of the regional haze rule, EPA
commtted to revise the regional haze rule based on the
Annex to incorporate provisions requiring conpliance with
the m| estones and backstop trading program Along with the
exi sting elenents of 40 CFR 51. 309, these new provisions
woul d al so be addressed in the 2003 SIPs by the Transport
Region States. This proposed rule is the first step in
revi sing section 51. 309 based on the Annex.

D. What Topics are Covered in this Preamble?

The preanbl e addresses the follow ng topics:

. The proposed regional SO, milestones and WRAP’s
determination that the milestones meet the criteria for

approval in the regional haze rule. The EPA has
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revi ewed the WRAP' s net hodol ogy for devel opi ng specific
m | estones for SO, for the years between 2003 and 2018.
The EPA proposes to approve the m | estones as
satisfying the broad requirenents of the regional haze
rule. The EPA believes that the m | estones provide for
“steady and continuing em ssions reductions.” The EPA
al so believes that the ml|estones provide for “greater
reasonabl e progress” than the BART em ssion limts that
woul d otherwi se be required by the regional haze rule.
Ways in which the milestones may be adjusted in the
future. The preanble discusses the l[imted
ci rcunst ances under which the m | estones may be
adjusted in the future and the proposed adm ni strative
process for making those changes.
The stationary sources of SO, that are included in the
program. This unit of the preanble discusses the
stationary sources of SO, that would be required to
participate in the program and whose cunul ative
em ssions woul d be conpared to the m | estones.
The annual process for determining whether a milestone
is exceeded, thereby triggering the trading program.
This section describes the steps to be followed in
eval uating em ssions data at the State, tribal and

regional levels. It also describes a nechani sm by
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whi ch States and Tri bes can activate the trading
programin 2013 if evidence indicates that the 2018
m | estone will not be reached w thout such action.

. Key trading program elements that are required in SIPs
and Tribal implementation plans (TIPs). This unit of
the preanbl e covers issuance of and conpliance with
al | omances, em ssions quantification protocols and
tracki ng system the annual reconciliation process, and
penal ty provisions.

. Status of the program after 2018. This unit of the
preanbl e di scusses what happens to the m | estones and
backstop tradi ng programat the conpletion of the first

i npl enentation period, in 2018.

Unit Il of the preanble describes each of these programmatic
areas in detail, including EPA s review of the rel evant
portion of the WRAP submittal. Unit Il discusses issues

related to inplenentation of this programin Indian country.
Unit |V docunents that this proposal conplies with the
adm ni strative requirenments of various Executive Orders and
statutes.
E. What is the Next Step if the Regional Haze Rule is
Revised?

If this proposal is finalized, it will nodify the

requirenments in 40 CFR 51.309 of the regional haze rule. As
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a result, 40 CFR 51.309 will then provide the conplete

regul atory framework to be used by Western States and Tri bes
i n devel opi ng regi onal haze inplenentation plans. The EPA
will continue to work closely with the States and Tribes to
support their efforts to devel op plans that neet the
applicable requirements of the regional haze rule. Once
State and tribal plans that neet the applicable requirenents
of the regional haze rule are reviewed and approved by EPA,
they will be federally enforceable.

The requirenents in 40 CFR 51.309, if revised, wll be
the product of a substantial effort by nany States, Tribes,
Federal agencies, and other interested parties, extending
over a nunber of years fromthe work of the GCVIC to that of
the WRAP. The EPA recogni zes, however, that the States and
Tri bes do have the option of inplenenting the regional haze
rul e under 40 CFR 51.308 rather than 40 CFR 51. 309. Because
the objective of 40 CFR 51.309 is to provide a regional
approach to protecting air quality at the 16 Cass | areas
on the Col orado Pl ateau, EPA believes that there nust be a
“critical mass” of States participating for 40 CFR 51. 309
SIPs to be approvabl e.

ITI. Proposed Program Details
Today’ s proposal closely follows the provisions of the

Annex submitted by the WRAP on Septenber 29, 2000, and the
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suppl enent to the Annex submitted on June 1, 2001%® %  The
EPA proposes to incorporate those provisions into 40 CFR
51. 309 of the regional haze rule by adding a new paragraph
(h), by adding | anguage to refer to this new paragraph, and
by adding a few new definitions.

In this section of the preanble, we discuss the details
of the proposed regional em ssion tracking and backstop
tradi ng programfor stationary source SO, em ssions. For
each provision of the program we provide:

— an overview of the provision,

the requirenents that apply to the provision in 40
CFR 51.309(f) (1) of the regional haze rule,

— the section of the Annex and/or supporting docunents
where the WRAP di scusses the provision and its rational e,

— a discussion of EPA's proposed finding that the

3

Suppl enentary Subnmittal to EPA in Support of the SO, Annex
to the G and Canyon Visibility Transport Conm ssion Report.
Subm tted to EPA by the Western Regional Air Partnership,
June 1, 2001.

4

The WRAP submtted a satisfactory Annex, which included al
of the elenents listed in 40 CFR 51.309(f) (1) (i) and (ii).
Thi s enabl ed EPA to begin work i nredi ately on assessing the
substance of the WRAP's strategy for addressing visibility
inmpairment in the 16 Cass | areas covered by 40 CFR
51.309(f). The Cctober 1, 2000 deadline was accordingly
nmet. The supplenental information submtted by the WRAP
after the October 1, 2000 deadline has served to inprove the
clarity of today's proposal and will inprove the

i npl enentation of the program
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provi sion nmeets the requirenents of the CAA and the regional
haze rul e, and

— a description of how EPA proposes to incorporate the
provision into the regional haze rule.
A. What are the Proposed Regional SO, Emission
Milestones?®

A key provision of the WRAP's SO, reduction programis
a set of SO, enm ssions nilestones. The Annex includes a set
of m | estones, which represent targets for the total annua
amounts of SO, em ssions that may be emtted fromstationary
sources of SO, within the nine-State region. The programis
designed to ensure that these mlestones will be net. The
EPA agrees with the WRAP' s concl usi on that these m | estones
neet the requirenents of the CAA and the regional haze rule,
and EPA proposes to anend the regional haze rule to
i ncorporate the mlestones into the rule. The rationale for

EPA's position is set forth in this unit of the preanble.

5

In 40 CFR 51. 309 of the regional haze rule issued on July

1, 1999, we defined the term“mlestone” as a reduction in
em ssions relative to a 1990 actual em ssions baseline. In
di scussions of the WRAP, and in the Annex itself, the term
al nrost has nost often been used to nmean an em ssions cap for
the region that reflects a reduction in em ssions. To avoid
any confusion, EPA is proposing to revise the definition of
“mlestone” to nore closely conformto the way it is used in
t he Annex.
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1. Background. Requirenent in the Regional Haze Rule
that the M| estones Must Provide for "G eater Reasonable
Progress” than BART and for "Steady and Conti nui ng"

Pr ogr ess.

The regional haze rule, in 40 CFR 51.309(f)(2)(i),
requires the Annex to contain mlestones for the years 2003,
2008, 2013, and 2018. WMbreover, paragraph 40 CFR
51.309(f)(1)(i) requires that the m | estones "nmust be shown
to provide for greater reasonable progress than would be
achi eved by application of best available retrofit
t echnol ogy (BART) pursuant to 851.308(e)(2)."

In order to understand the inplications of these
requirenents for "greater reasonable progress... than ...
BART," it is inportant to understand the basic provisions
for BART in the CAA and in the regional haze rule. The CAA
in section 169A(b)(2) requires that SIPs for visibility
protection nust apply BART to certain large-emtting
sources. Mre specifically, BART is required for sources
that:®

(1) are in one of 26 specific listed source categories;

6

In the regional haze rule, EPA uses the term "BART-eligible

source" to refer to sources neeting criteria (1) to (3), and
uses the term "sources subject to BART" to refer to sources

meeting all four criteria.
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(2) were in existence as of August 1977 but were not in
operation in August of 1962;

(3) have the potential to emit 250 tons per year; and

(4) emit an air pollutant that "may reasonably be
anticipated to cause or contribute to any inpairnent of
visibility" in any of 156 protected scenic areas.

When EPA published its regulations for regional haze
SIPs in 1999, we included a requirenent for BART. In their
regi onal haze SIPs, States nust identify sources subject to
the BART requirenent, and for these sources there are two
options. The first option, set forth in 40 CFR
51.308(e) (1), is to establish case-by-case BART em ssions
limts for each source subject to BART. The second option,
set forth in 40 CFR 51.308(e)(2), is to develop an
alternative program such as an em ssion trading program
that provides for "greater reasonable progress” in
visibility inprovenent than would be achi eved through the
case-by-case inposition of BART. The BART requirenents of
the regional haze rule are described in detail in the
preanble to the regional haze rule, (64 FR 35737, July 1,
1999). Additionally, the EPA has proposed guidelines for
i npl ementing the BART requirenent, (66 FR 38108, July 20,

2001) .
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Par agraph 40 CFR 51.309(f)(21)(i) requires that the
m | est ones:

nmust provide for steady and continuing em ssions
reductions for the 2003-2018 tine period consi stent
with the Comm ssion’s definition of reasonabl e
progress, its goal of 50 to 70 percent reduction in

sul fur dioxide em ssions from 1990 actual em ssion

| evel s by 2040, applicable requirenents under the CAA,
and the timng of inplenentation plan assessnents and

i dentification of deficiencies which will be due in the
years 2008, 2013, and 2018.

The requirenent for "steady and conti nui ng" em ssions
reductions originated in a recomendati on of the 1996 report

of the GCVTC (Recommendations for Inproving Western Vistas.

Report of the Grand Canyon Visibility Transport Conm SSion

to the United States EPA, p. 34).

The Annex includes the WRAP's reconmended mi | est ones.
The mlestones are listed Table 1 in section Il (page 55)
of the Annex, and are also |listed and discussed further in
section Il (pages 9-15) of the Annex and in Attachnment C of
t he Annex. The WRAP has concl uded that the m | estones neet
the requirenents of the regional haze rule discussed above.
The EPA agrees with the WRAP' s concl usions and is proposing
to anmend the regional haze rule to incorporate these
m | estones into the rule. The follow ng discussion sets
forth the technical analysis and rationale for (1) EPA' s
proposed conclusion that the year 2018 m | est one provides

for "greater reasonable progress than BART," and (2) EPA's



20
conclusion that the m |l estones provide for "steady and
conti nui ng progress.”

2. Mlestone for the Year 2018. Rationale for EPA s
Proposal that the Year 2018 M| estone Represents “Geater
Reasonabl e Progress” than BART.

Attachnment C to the Annex discusses (1) the WRAP' s
process for devel oping a regional em ssions nlestone for
SO, for the year 2018, and (2) the WRAP' s determ nation that
the regional mlestone will provide for greater reasonable
progress than woul d be achi eved by BART. Considerable
di scussi ons, technical anal yses, and negotiations were held
within the WRAP to devel op the year 2018 nil estone.’

To identify the year 2018 m | estone, the WRAP:

— Estimated the baseline SO em ssions for the year
2018, (e.g., the predicted SO, enm ssions in the year 2018 in
t he absence of a programto reduce SO, em ssions);

— Devel oped a list of BART-eligible sources in the
regi on;

- Estimated the em ssions reductions that BART sources
coul d achi eve, and

— Sel ected a year 2018 m |l estone that reduces the

7

You will find conplete information on discussions rel ated
to this mlestone at the WRAP's website

(http://ww. wapair.org. These discussions generally took
pl ace wthin the WRAP' s Mar ket Tradi ng Forum
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basel i ne em ssions by an anpunt that woul d achi eve greater
reasonabl e progress in inproving visibility than by
requiring each BART-eligible source to install BART.
The EPA agrees with the WRAP that these are appropriate
steps for denonstrating that the year 2018 m | estone is
consistent with the regional haze rule requirenent for
achi eving greater reasonable progress than BART if source-
specific BART is not applied.

Basel i ne eni ssions. The WRAP conducted a techni cal

anal ysis to calculate a best estimate of the projected
actual SO, em ssions baseline for the year 2018. Based upon
a review of the docunentation of this analysis, and based
upon EPA's participation in the WRAP' s techni cal foruns and
conmittees, the EPA believes that the data used and
assunptions nade by the WRAP for projecting the baseline are
reasonable. The EPA invites comment on these baseline

em ssion estimates, including whether there are any el enents
of the calculations for which alternative assunptions woul d
be nore technically appropriate. The point source SO

em ssion inventory for the nine-State region can be

subdi vided into four broad classes: (1) electric utility
boilers, (2) cogeneration facilities, (3) copper snelters,
and (4) other sources. Electric utility boilers are by far

the largest emtting category, conprising about two-thirds
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of the overall SO, inventory. Copper snelters are the next
| ar gest source of SO, emi ssions. A host of snaller sources
contribute to the “other source” category, including
I ndustrial boilers, petroleumrefineries, cenent kilns,
paper mlls, and natural gas production plants.

For each of these broad cl asses, estimation of any
future year's em ssions involves the estimation of actua
em ssions for a year in the recent past, and then naking
assunptions on how those em ssions wll change in the
future. W provide an overview here of how t he WRAP
devel oped the year 2018 baseline by taking en ssions
estimates for the nost recently avail able year (generally
1998 or 1999) and by maki ng assunptions on how t hose
em ssions woul d change by the year 2018. Further details
are available in the technical support information provided
by the WRAPE.

The WRAP estimated utility em ssions for the year 2018
using, as a starting point, 1999 em ssions data that the
utilities submtted to EPA to conply with the requirenents
of the national acid rain program In order to estimte how

t hese current emi ssions would change for the year 2018, the

8

Techni cal Support Docunentation. Voluntary Emni ssion
Reduction Program for Mjor |Industrial Sources of Sulfur
Dioxide in Nine Western States and a Backstop Trading
Program WRAP, Cctober 16, 2000.
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WRAP t ook into account several considerations. The
resulting utility em ssions forecast for the year 2018,
taking into account all of these considerations, is 415, 000
tons.

First, the WRAP took into account for utilities the
expected future operations at coal-fired power plants. The
WRAP assuned that boilers would be shut down by the year
2018 if they had been in operation nore than 60 years by
that date (that is, sources which began operation in the
year 1957 or before). For the remaining boilers, the WRAP
assunmed they would continue to operate and woul d i ncrease
their utilization of capacity fromcurrent rates (typically
| ess than 80 percent of nanme plate capacity) to an 85
percent utilization rate. |In developing the em ssion
forecasts, the WRAP took into account future demand grow h.
The WRAP assuned there would be an increase of 1.4 percent
per year in net generation in the GCVIC region. As noted
above, the WRAP assuned that existing sources would continue
to be used until they reached 85 percent of capacity. Wen
exi sting avail abl e generation is exhausted, new sources are
assurmed to enmit on average 0.02 pounds per mllion BTU.

The 0.02 pounds per mllion BTU figure assunes that well -
controlled coal-fired boilers would conprise 20 percent of

t he new generation capacity, with the renai nder of
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generation using gas-firing (either natural gas or from coal
gasification). Docunentation of the WRAP' s assunptions for
power generation is found in section 2.C of the docunent

entitl ed Techni cal Support Docunentation. Voluntary

Enm ssi ons Reduction Program for Mjor Industrial Sources of

Sulfur Dioxide in Nine Western States and a Backstop Tradi ng

Program Subnmitted by the WRAP to the U S. EPA, Cctober 16,
2000.

Second, the WRAP consi dered the expected reductions in
SO, em ssions fromthe Mohave Generating Station in Nevada
and froma nunber of plants on the Col orado Front Range.
For the Mohave Generating Station, the plant's owners and a
nunber of environnmental organi zations entered into a consent
decree on Decenber 21, 1999. A proposed revision to the
Federal |nplenentation Plan (FIP) for Nevada, reflecting the
ternms of the consent decree, was published in the Federal
Reqgi ster on February 8, 2002, (67 FR 6130). For the
Col orado Front Range plants, reductions are expected froma
vol untary agreenent between Public Service Conpany of

Col orado and the Col orado Air Pollution Control Division.?®

9

"Vol untary Em ssions Reduction Agreenent between the

Col orado Air Pollution Control Division and Public Service
Conmpany of Col orado," submtted for approval to the Ar
Quality Control Conm ssion, July 16, 1998.
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Third, the WRAP applied a 10,000 ton downward
adj ustment to account for the expected effects of a recent
revision to the procedure for nmeasuring the stack flow rate,
which is an integral part of the neasurenent of SO
em ssions using a continuous em ssion nmonitor (CEM. The
procedure in place before the revision, which was used in
the cal cul ation of the 1999 baseline em ssions, could
overestimate the flowrate for certain types of stacks, and
thus lead to an overesti mate of the neasured em ssions.
This sanme overestimate woul d al so be present in estinates of
future year em ssions for the 2003 to 2018 tine period,
whi ch used the 1999 em ssions as a starting point.
Accordingly, the new procedure, if used, would lead to a
decrease in the nmeasured and forecasted em ssions even if
the emtting characteristics of the boiler (fuel used and
sul fur content) did not change. Such a "paper" decrease
woul d not represent real emni ssions reductions. The WRAP
estimated that for the year 2018, there will be 10,000 tons
of em ssion decreases that will be solely due to expected
changes in the flow rate neasurenent nethod for the boiler
popul ati on. Thus, 10,000 tons were subtracted fromthe year
2018 m | est one.

Finally, the WRAP included an upward adjustnent to

account for continued operation of three of the Col orado
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Front Range boilers that would be operating nore than 60
years in the year 2018. Even though the general nethods
used to forecast em ssions assuned that these boilers would
shut down after 60 years, the WRAP believed that planned
capital investnents would likely extend the operations of
these three boilers for a |longer tine period. The WRAFP' s
estimated em ssions increase, to account for these three
boilers, is 4,000 tons.

For cogeneration facilities, the WRAP assuned that year
1999 emi ssions of 8,000 tons would renai n constant through
the year 2018, with no growth or retirenent of these plants.

For copper snelters, the WRAP used em ssions data for
1998 provided by the State air quality agencies as the
starting point for projecting SO em ssions for 2018. Since
1998, two snelters have tenporarily suspended operations.
It is difficult to predict the national and international
mar ket conditions that would influence whether these
snelters will resume operation. Accordingly, the WRAP
decided to include two separate em ssions forecasts for the
year 2018 for snelters. The first forecast assunes that the

two suspended snelters will be permanently shut down by the

10

For all other sources besides utility boilers, the year
1998 was the nost recent year of data available to the WRAP
at the tinme the Annex was devel oped.
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year 2018, and emi ssions fromthe remaining snelters would
be 48,000 tons. The second forecast operations at the two
currently suspended snelters will have resuned, which
results in an overall snelter em ssions total of 78,000
t ons.

For the broad “other source” category, the WRAP used
recent inventory data as the starting point for future
projections. To forecast em ssions to the year 2018, the
WRAP used general growh and retirenent rates that are
included in the Integrated Assessnent System (1 AS) used by
the GCVIC. The growth and retirenment rates in the | AS are
annual percentages that are applied to the base year
inventory total.' The inventory anpbunt is reduced
according to the retirenent rates, and increased accordi ng
to the growh rates. The WRAP funded a technical review of
the em ssions for the "other source" category, which was

conpleted in July 2000. This report, Historical and Future

SO,_Em ssions Analysis. 9 State Western Region Draft

Report, is included as section 2. A of the WRAP' s techni cal

11

For non-utility sources, the WRAP's | AS took dermand growt h
into account through an econonm ¢ nodel called the Regional
Econom cs Model, Inc (REM) nodel. The REM nodel predicts
changes in econom c indicators for source categories and
regions within the overall geographic area studied. The
REM nodel was used to determ ne the degree to which
activity levels are predicted to increase for a given source
type and sub-region.
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support docunentation. For these sources, em ssions were
predicted to decline fromthe 1998 total of about 162, 000
tons to 141,000 tons in the year 2018.

In summary, the WRAP estimates year 2018 em ssions as

foll ows:
El ectric utility boilers?? 415, 000
Cogeneration units 8, 000
Copper snelters 48, 000 R
78, 000
O her stationary sources 141, 000

TOTAL (if suspended
snelters remain cl osed) 612, 000

TOTAL (if suspended
snel ters resune operation) 642, 000

List of BART-eliqgible sources. The WRAP, as descri bed

i n Appendi x C of the Annex, pages C-2 and C- 3, devel oped a
| ist of BART-eligible sources using the definitions in the
regi onal haze rule and a nunber of assunptions. Subsequent

to the submttal of the Annex, the EPA formally proposed

12

I ncl udi ng adjustnent for new flow rate nethod, and including
the retirenent adjustnent for Col orado Front Range pl ants.
This val ue represents the 421,000 tons for "utility

em ssions” on page C-8 of the Annex, plus the 4,000 tons for
"front range adjustnent” on page C-8, mnus the 10,000 tons
referred to as "CEMS bias adjustnment” on page C 11 of the
Annex.
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BART gui delines in a rul emaki ng proposal published on July
20, 2001 (66 FR 38108). These proposed guidelines include
proposed net hods for identifying BART-eligible sources. 1In
order to neet the Cctober 2000 deadline for the Annex, the
VWRAP needed to identify BART-eligible sources before the
gui del i nes were proposed by EPA

In identifying BART-eligible sources, the WRAP
I dentified individual em ssion units that have a potenti al
to emt nore than 250 tons per year. In the proposed BART
gui delines, the EPA takes a slightly different approach.
Using the method in the proposed BART gui delines, a source
woul d be BART-eligible when the sum of the potential
em ssions over all em ssion units built between the 1962-
1977 tinme period is greater than 250 tons per year. For
exanpl e, assune a plant had two em ssion units built within
the 1962-1977 time period, em ssion unit Awith a potenti al
to emt 125 tons per year of SO, and unit Bwth a
potential to emt 150 tons per year of SO, Under the
proposed BART gui delines, you would add the potentia
em ssions of both units. Thus, both of these units would be
BART-el i gi bl e under EPA' s proposed BART gui del i nes because
their conbined potential to emt exceeds 250 tons per year.
Under the system used by the WRAP, these units woul d not

have been identified as BART-eligible.
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The EPA believes that even if the BART guidelines are
finalized as proposed, the BART-eligi ble sources identified
by the WRAP, and the SO, emi ssions resulting fromthose
sources, would be nearly identical to those identified under
the BART guidelines. The EPA estimates that the difference
I n em ssions coverage between the nethod used by the WRAP
and the nethod in EPA's proposed guidelines is at nost a few
t housand tons. W request comment on this assessmnent.

Em ssions reductions from BART-eligi ble sources. The

WRAP' s next step was to cal culate the em ssions reductions
that woul d be achieved by requiring the installation and
operation of BART on all BART-eligible sources in the
region. The first step in this process was to identify the
“appropriate” retrofit technol ogies for categories of BART-
eligible sources. This is described in section C of Annex
Attachnent C. The WRAP discusses in Attachnment C, page C-4,
that the factors to consider for BART, including cost,
energy and non-air environnmental inpacts, existing pollution
controls, and remai ning useful life were addressed in a
broad way through the identification of technol ogies that
were currently being used as retrofits in the region. The
WRAP' s Mar ket Tradi ng Forum | ooked at ranges of potenti al
retrofit controls and established a level that it expected

to be valid as a regional average. Further docunentation of
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the technol ogy analysis is found in section 6 of the

Techni cal Support Docunent (Technical Support Docunentation.

Vol untary Eni ssions Reduction Program for Mjor |ndustrial

Sources of Sulfur Dioxide in Nine Western States and a

Backstop Trading Program Submitted by the WRAP, Cctober

16, 2000). This technol ogy anal ysis was perfornmed on a
source category basis, as is allowed by the regional haze
rul e.

The WRAP devel oped a series of control technol ogy
assunptions for specific categories in the region. These
control technol ogy assunptions are summarized in Annex Tabl e
1, page C5. Another table describing the types of controls
considered is included as Table 1 on pages 12-18 of Section

6. A of the Technical Support Docunent. The technol ogy

determ nation with the greatest effect on em ssions was for
utility boilers, which represent about 2/3 of projected 2018
em ssions, and which al so have the greatest potential for
further em ssions control. For utility boilers, the WRAP
devel oped a three-tier systemas follows. For uncontrolled
utility boilers, and for boilers currently with controls
achieving less than a 70 percent reduction in SO, em ssions,
the WRAP assuned an “appropriate” technol ogy | evel of 85
percent control. For boilers currently achieving a 70 to 80

percent reduction in SO, em ssions, the WRAP assuned t hat
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control efficiencies could be increased by five percent.
For exanple, if a boiler is currently achieving 72 percent
reduction in SO em ssions, the WRAP assuned it woul d be
controlled to 77 percent. For utility boilers currently
achi eving greater than 80 percent reduction in SO
em ssi ons, no additional reductions were assuned.

In devel oping the three-tier systemfor boilers, the
WRAP assuned that em ssions can be reduced by flue gas
desul furi zation, and nmade broad judgnents on the |evel of
control that this technol ogy could achieve. These judgments
i ncluded a general discussion of whether any of the
statutory factors for BART would likely mtigate against
application of the technology. As noted in Table 1, page C
5 of the Annex, the WRAP assuned controls for additional
categories as foll ows:

— Petroleumrefineries. For sulfur recovery units, the
WRAP assumed BART was 98 percent control or the equival ent
of a 3-stage Claus unit. For catalytic crackers, the WRAP
assumed 90 percent control level. For flares, the WRAP
assuned no additional control.

- Industrial boilers. For non-utility boilers, the
WRAP used the sanme 3-tier assunptions as for utility

boi | ers.
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— Al'l other categories, including cenent kil ns,
recovery furnaces at kraft pulp mlls, and copper snelters.
The WRAP assuned that BART woul d require no additional SO
control
The WRAP cal cul ated the em ssions reductions for the

BART-eligible sources for the year 2018 as outlined in

section 6.B of the Technical Support Docunentation. By
applying the 3-tier approach to utility boilers, and the
assunptions noted above for refineries and industrial

boil ers, the WRAP cal cul ated em ssions reductions from BART-
eligible sources of about 168,000 tons for the year 2018.

O this amount, the great majority of the reductions
(152,000 of the 168,000) were fromutility boilers.

During May 2000, EPA provided the WRAP with a technical
review of the control technol ogy judgnments nmade by the WRAP
for utility boilers.’ As noted in this technical review,
EPA believes that for utility boilers that are currently
uncontrol | ed, em ssions reductions of 90 percent or better
are readily achievable. O the total of 53 BART-eligible
utility boilers in the WRAP region, 21 are currently

uncontrolled. The EPA s technical analysis also provided

13

May 22, 2000 letter fromLydia Wegman, Richard R Long, and
Deborah Jordan, EPA to Col |l een Del aney, co-chair, WRAP
Mar ket Tradi ng Forum



34
upper and | ower-bound estimates of the degree to which the
30 units with existing wet scrubbers could be upgraded.
This technical analysis resulted in em ssions reductions of
170,000 to 190, 000 tons, which were about 15,000 to 35, 000
tons greater than estimted by the WRAP.

| nclusion of an additional anount of enissions to

account for “uncertainty” and “headroom”™ |In calculating
t he year 2018 m | estone, the WRAP included 35,000 tons for
“uncertainty” and “operational headroom” This is discussed
on pages C9 through C- 11 of Annex Attachnent C

The WRAP uses the term “headroontf generally to nean an
amount that accounts for unexpected future events. For
exanple, if a WRAP-devel oped nil estone is established at
800, 000 tons, and expected em ssions are 750,000 tons, then
the difference - 50,000 tons — is “headrooni that provides
addi ti onal assurances that the m | estone would not be
expected to be exceeded.

The WRAP uses the term “uncertainty” generally in the
context of data paranmeters whose actual values in the future

may differ fromcurrent projections. Al parties to the

14

Subsequent to EPA's May 2000 anal ysis, the WRAP devel oped
refined estimtes of the year 2000 em ssions baseline. This
estimate of 170,000 to 190, 000 tons was based on the

em ssions information available at the time of EPA s May
2000 anal ysi s.
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WRAP di scussions agree that there is a fair degree of
uncertainty in projecting em ssions nearly 20 years in the
future. Projections for the year 2018 invol ve numerous
i nherent assunpti ons about econom ¢ and ot her conditions,
and the SO, em ssions results of those conditions. For
exanpl e, the tool used for em ssions forecasting, the |IAS,
assunmes a certain percentages of plant retirenents, and
em ssions reductions fromthose plant retirenments. There is
not hi ng that would prohibit these sources that are assuned
to retire fromcontinuing operating, or even increasing
their operations. Scenarios different fromthose projected
by the AS would result in em ssion increases for the “other
source” category of several tens of thousands of tons per
year. Another exanple of uncertainty |eading to an
unexpected increase in em ssions would be an increase in the
overal | average sulfur content of coal used in coal-fired
boilers. |If this value increased by 5 percent, for exanple,
then the forecasted em ssion baseline for utility boilers
woul d i ncrease by nore than 20,000 tons. It is also
possi bl e that boilers that are currently burning natural gas
could switch to fuel oil if the relative prices of the two
fuels were to change. Finally, there are uncertainties

regardi ng the nunber of new coal-fired utility boilers that
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will be built in the region, and the em ssions from such
boi | ers.

The EPA agrees with the WRAP that | ong-term em ssions
predi ctions are uncertain and that it is accordingly
difficult to predict with accuracy the |evel of SO
em ssions for the region in 2018. W request coment on the
WRAP' s use of the 35,000 tons per year of
“headr oom uncertainty” as an anount that is included in the
cal cul ation of a year 2018 m | estone.

M I estones for the year 2018 selected by the WRAP. The

WRAP determ ned the mlestone for the year 2018 by taking
the projected baseline anpbunt, subtracting the 168, 000 tons
for “appropriate” control technol ogy, and addi ng the 35, 000
tons for “uncertainty and headroom” Because the WRAP
projected two cases for future snelter operations, there
were two associated m | estones for the year 2018. For the
case w thout operation of the two snelters, the WRAP
determ ned that the mlestone would be 612,000 - 168, 000 +
35, 000, or 480,000 tons (the WRAP rounded the val ue of
479,000 tons up to 480,000). For the case which assunes
that the two snelters will resune operation, simlar
calculations yield a m|estone of 510,000 tons.

Di scussion of EPA' s finding that the year 2018

m | estone neets the requirenents of the reqgional haze rule.




37
The EPA believes that the year 2018 mlestone fulfills the
requirenent in 40 CFR 51.309(f)(1)(ii) of the regional haze
rule that "the m | estones nust be shown to provide for
greater reasonable progress than woul d be achi eved by
application of BART under 51.308(e)(2)." 40 CFR
51.308(e)(2) of the regional haze regul ations requires that
t he anal ysis of whether "greater reasonable progress” would
be achi eved nust include the foll ow ng:

-- Alist of all BART-eligible sources,

-- A source-specific or category-w de anal ysis of

possi bl e BART controls, taking into consideration the

t echnol ogy avail able, the costs of conpliance, the

energy and non-air quality environnental inpacts of

conpliance, any pollution control equipnent in use, and
the remai ning useful life, and

-- An analysis of the degree of visibility inprovenent

t hat woul d be achi eved from application of BART-Ievel

controls.

The EPA believes that the WRAP' s anal ysi s, descri bed
above, neets these requirenents. The WRAP has provided a
list of BART-eligible sources, and a sufficient category-
wi de anal ysis of the possible BART controls. The WRAP al so
provi ded an analysis of the visibility inprovenent fromthe
SO, em ssions reduction program in addition to a nunber of
possi bl e scenari os for BART-1evel controls. This visibility
anal ysis is discussed in section F of Attachment C to the

Annex. Suppl enmental information, which included additiona

visibility anal yses, was submtted to EPA on Septenber 24,
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2001 in a docunent entitled "Sensitivity Analysis to
Quantify the Benefits Achieved by an Em ssion Cap."

The EPA has reviewed the cal cul ati ons, anal yses and
ot her docunentation provided by the WRAP in order to judge
whet her the 2018 SO, m | estone provides for greater
reasonabl e progress than BART. One inportant consideration
in making this judgnent, as noted by the WRAP in the Annex,
I's that the program establishes an enforceable cap for the
Regi on on the em ssions of SO, fromall stationary sources
in the region emtting nore than 100 tons per year. In
contrast, a programthat addressed only the BART sources
woul d result in a reduction in em ssions fromthe sources
covered by the BART requirenents, but it would not Iimt the
overall em ssions of SO in the WRAP region.

It is an inherently uncertain exercise to predict
future SO, emi ssions in the absence of this program and
there is also uncertainty in predicting what appropriate
BART- | evel em ssions controls would be for the year 2018.
The EPA believes that the future em ssions in the WRAP
region could plausibly be greater than or | ess than those
forecasted by the WRAP. For the utility sector, we believe
there is a relatively low probability that existing utility
boilers will increase their use of capacity by a greater

percentage than the overall capacity factor of 85 percent
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assunmed by the WRAP. There is, however, a grow ng
| i kel i hood that there will be nore new coal -fired power
plants in place in 2018 than assuned when the Annex was
submtted to EPA. For copper snelters, it is unlikely that
em ssions woul d i ncrease by any appreci abl e anount above
those forecasted in the two scenarios devel oped by the WRAP.
For the “other” source category incorporating all non-
utility and non-snelter sources, greater use of capacity or
new source growh could plausibly lead to em ssions that are
greater than the 141,000 tons forecasted by the WRAP. In
summary, taking into account all of these categories, it is
possi bl e that future em ssions could be nore or |ess than
cal cul ated by the WRAP.

Li kew se, the EPA believes there is sonme uncertainty
regarding the | evel of em ssions control that would be
achi eved by applying SO, controls to the BART-eligible
source popul ation on a source-by-source basis. Wile EPA,
as noted above, cal cul ates a somewhat greater degree of
possi bl e SO, reductions than the WRAP, it is al so possible
that a State-by-State, source-specific analysis of BART
woul d result in a |l esser degree of control on sone sources.

The visibility anal yses conducted by the WRAP attenpted
to capture the uncertainty that exists in conparing a

programwi th a fixed cap on em ssions to a programthat
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woul d achi eve a given | evel of control on the BART
popul ation. The em ssions reductions fromthe trading
program are guaranteed, because they assure that em ssions
wi |l not exceed the mlestones. On the other hand, the
overall effect of em ssions reductions from application of
BART i s best expressed as a range of results. Because of
the factors States and Tri bes may consi der when determ ning
BART for individual sources, there is no guarantee of the
anount of reductions application of BART woul d achi eve.

The uncertainty of the conparison is conpounded to a
degree by the fact that under a trading program it is not
possible to predict with precision where the em ssions
reducti ons would occur. The nodeling results showed that
the visibility inpacts of the trading programare likely to
be very simlar to those for the range of possible BART
results, and that the visibility inpacts of the trading
program coul d be slightly greater or slightly less than a
BART-only program woul d achi eve.

Taking all of these uncertainties into account, EPA
believes that it is reasonable to conclude that the year
2018 m | estone neets the requirenents for "greater
reasonabl e progress” in the regional haze rule. The WRAP
has satisfied the requirenents of the regional haze rule

that the mlestones provided for greater reasonabl e progress
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t han woul d be achi eved by BART, and the WRAP has provided

t he necessary docunentation to support that concl usion.
Central to their finding of greater reasonable progress is
that the program provides for an overall cap instead of

I ndi vidual em ssion limts which do not guarantee the sane
em ssions reductions. Mdeling scenarios show that the
trading programis likely to achieve results equivalent to,
or greater than, an em ssion limt-based program Al though
not determ native of whether the program achi eves better

t han BART reductions, EPA believes that it is also inportant
to recogni ze that the WRAP program has resulted froma
consensus effort, which included broad-based participation
of many Western stakehol ders.

3. Mlestones for the Interim Years (2003 through
2017). Rationale for EPA's Proposal that the M| estones
Represent “Steady and Conti nui ng” Progress.

As di scussed above, 40 CFR 51.309 (f)(1)(i) of the
regi onal haze rule requires that the mlestones in the
Annex:

nmust provide for steady and continuing em ssion

reductions for the 2003-2018 tine period consi stent

with the Commi ssion’s definition of reasonable
progress, its goal of 50 to 70 percent reduction in
sul fur di oxide em ssions from 1990 actual em ssion

| evel s by 2040, applicable requirenents under the CAA,

and the timng of inplenentation plan assessnents and

identification of deficiencies which will be due in the
years 2008, 2013, and 2018.
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The WRAP di scusses the m |l estones for these interim

years in section Il.b, pages 11-15,

of the Annex.

The

m | estones sel ected by the WRAP in the Annex are as foll ows:

Table 1.

WRAP’'s Proposed Regional Dioxide Milestones for

Stationary Sources Emitting More than 100 TPY
(amounts |isted are tons per year)

Year Each Each Each 2018
year year year
between between between
2003 2008 2013 and
through through 2017
2007 2012
Maximum Milestone 720, 000 715, 000 655, 000 510, 000
(smelters in)
Minimum Milestone 682, 000 677, 000 625, 000 480, 000
(smelters out)
The EPA believes that these m | estones provide for “steady

and conti nui ng”

40 CFR 51.309(f) (1) (i).

51.309(f) (1) separately,

as foll ows.

First,

40 CFR 51.309(f) (1) (i)

em ssions reductions and the requirenents of
Taki ng each phrase of 40 CFR

our rationale for this finding is

requires steady and

continuing progress “consistent with the Comm ssion’s

definition of

I[1.A 1.b of the Annex,

as foll ows:

Reasonabl e progress towards the national

goal

reasonabl e progress.”

As noted in section

t he GCVTC defined reasonabl e progress

visibility
i s achi eving continuous em ssion reductions
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necessary to reduce existing inpairnent and attain
steady i nprovenent of visibility in nmandatory C ass |
areas, and managi ng em ssions growmh so as to prevent
percepti bl e degradati on of clean air days.
For the reasons set forth below, EPA is proposing to find
that the mlestones |isted above are consistent with this
definition in the Conmm ssion report.

In its analysis of whether the m | estones provide for
“continuous” or “continuing” reductions for the 2003 to 2018
time period, the WRAP uses as its starting point, or frane
of reference, the Conm ssion’s goal of achieving a 13
percent reduction in 1990 baseline em ssions by the year
2000, rather than an estimte of actual em ssions for 2000.
A 13 percent reduction fromthe 1990 basel i ne em ssion of
about 830,000 tons results in em ssions of about 720,000
tons. Using the emi ssion inventory estimtes for the nost
recently avail able year at the tine of the Annex, generally
from 1998 or 1999, the WRAP estimated that the total actual
em ssions for the 1998-1999 tine period were about 652,000
tons, roughly a 22 percent reduction fromthe 1990 baseli ne.
Thus, the m | estones, which range from 677,000 tons to
715,000 tons for the 2008-2012 time period, allow for actual
em ssion increases to occur between this 1998/ 1999 tine
period and this tine period. The EPA agrees that the WRAP

may use the 13 percent |level, rather than current actual

em ssions, as the basis for determ ning that “steady”
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reductions are occurring. Oherw se, EPA believes that the
region would in essence be penalized for achieving early
reductions in emssions. Also, there is future em ssion
growt h expected due to increased use of operating capacity
at utility boilers and other source types. Accordingly, a
relatively “flat” |line between 2003 and 2012 can represent a
significant reduction in em ssions that woul d have ot herw se
been expected. The EPA requests comrent on this finding.

Second, 40 CFR 51.309(f)(1)(i) requires steady and
continuing progress “consistent with ... (the
Commi ssion's)... goal of 50 to 70 percent reduction in
sul fur di oxi de em ssions from 1990 actual emnmi ssion |evels by
2040.” Because the 1990 actual em ssions of SO, for the
regi on were 830,000 tons per year, the 2018 m | estones
proposed by the WRAP for 2018 represent a 39 to 43 percent
reduction from 1990 baseline em ssions. Em ssions
reductions consistent with the 2018 m | estone will achieve a
substantial portion of the Conmm ssion’s goal set by the
Comm ssion for the 50-year period, 1990 to 2040. The EPA
believes that the criterion for steady and conti nui ng
em ssions reductions consistent with this | ong-term goal of
50-70 percent reduction in SO, emssions is clearly net.
Third, 40 CFR 51.309(f)(1)(i) requires steady and

continuing progress “consistent with applicable requirenents
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under the CAA.” The EPA believes that the m | estones
recommended by the WRAP are consistent with all applicable
requi renents of the CAA. As noted above, EPA proposes that
the m | estones constitute “greater reasonabl e progress” than
woul d be achi eved through inplenentation of the BART
requirenments in section 169A of the CAA

Finally, 40 CFR 51.309(f)(1)(i) requires steady and
continuing progress "consistent with the timng of
i npl ement ati on plan assessnents and identification of
deficiencies which will be due in the years 2008, 2013, and
2018." In the Annex, the WRAP has established an annual
process for conparing em ssions with nmlestones. This
annual process, discussed in greater detail below, ensures
that em ssions will be conpared against the m | estones each
year, and not just in 2008, 2013, and 2018. The EPA
believes that this annual check is a hel pful clarification
of the way the programw || be inplenented, and that it wll
ensure that anple information will be available at the tine
of the 5-year programreviews required by 40 CFR
51.309(d) (10) of the regional haze rule.

In summary, EPA believes that the mlestones in the
Annex fulfill all of the requirenents for "steady and
continui ng" progress. W request comrent on this proposed

fi ndi ng.
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4. How the Ml estones are Listed in the Proposed
Amendnents to 40 CFR 51. 309.

The Annex, in sections II.A 3.b and IIl.A 6.Db,
clarifies that the annual process for conparing em ssions to
the mlestones will, with one exception, involve a
conparison of nulti-year averages. Because the program does
not begin until 2003, conpliance with the 2003 m | estone
w Il be based on 2003 em ssions data only. Conpliance with
the programin 2004 will be based on an average of 2003 and
2004 em ssions data. In subsequent years, conpliance with
the mlestones will be determ ned by using a 3-year average
of em ssions. The Annex al so makes clear that for the 2005
t hrough 2017 tine period, conpliance will be determ ned by
conparing 3-year averages of em ssions with 3-year averages
of the mlestones. For exanple, the mlestones for 2006,
2007, and 2008 are 677,000 682,000, and 682, 000 tons,
respectively (see Table 1 above, snelters out). The 3-year
average of the mlestones is: (682,000 + 682,000 +
677,000)/3, or about 680,000 tons. Thus, after the end of
cal endar year 2008, under the system of averagi ng contai ned
in the Annex, the participating States and Tri bes w ||
conpare the 3-year average of em ssions (that is, the
average of em ssions for the years 2006, 2007, and 2008)

agai nst 680, 000 tons.
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To minimze any confusion fromthis system of
aver agi ng, EPA has included in the proposed anendnents to 40
CFR 51. 309 a table which sets out, for each year of the
program the em ssion inventory years to be used, and the
anount of tons per year that the em ssions will be conpared
against. This is included in the proposed rul e anendnents
as Table 1 in proposed paragraph 40 CFR 51.309(f)(1). This
tabl e al so makes clear that for the year 2018, participating
States and Tribes will conpare the year 2018 inventory to
the year 2018 mil estone, w thout any averagi ng of previous
years.
B. What Future Adjustments to the Milestones are Allowed by
the Proposed Rule?

The Annex provides for future adjustnents to the
m | est ones under certain prescribed circunstances. The EPA
under stands that the WRAP' s negoti ati ons succeeded | argely
because the participants were able to reach agreenent on
m | estones that addressed stakehol der interests, net the
requi renents of the CAA, provided certainty to the regul ated
comunity, and provided interest groups with a fixed set of
m | estones that would ensure | ong-term progress in reducing
SO, em ssions and inproving visibility. However, the WRAP
did anticipate that there were a number of specific

ci rcunst ances under which the m | estones shoul d be adj usted.
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The EPA believes that these are the only circunstances that
shoul d | ead to changed m | estones. The EPA requests conment
on the appropriateness of these adjustnments and whet her
additional adjustnent to the mlestones may be appropriate.
These adjustnents are described in sections I11.A. 3,
[11.A 4, and Il11.A 5 of the Annex and are discussed further
in section Il.A 2 of the Annex. The EPA believes that each
of these adjustnents is consistent wwth the requirenments of
t he regi onal haze rule.

The WRAP identified the foll ow ng seven possible
adj ustnments to the m | estones:

(1) adjustnents to be nade at the outset of the program
if certain States and Tri bes choose not to participate in
the program and for Tribes that choose to opt into the
program after the 2003 deadl i ne;

(2) adjustnments to account for specific contingencies
regarding the future operations of copper snelters;

(3) adjustnents for changes in em ssion neasurenent
t echni ques;

(4) adjustnents for changes in flow rate neasurenent
met hods;

(5) adjustnents for illegal em ssions;

(6) adjustnents due to periodic reviews and audits; and

(7) adjustnments for individual sources opting into the
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program

For the first adjustnents (1) and (2), the specific
amounts by which the mlestones woul d change are listed in
t he proposed anmendnents to 40 CFR 51. 309 of the regional
haze rule. For adjustnent (4), a specific defined process
for calculating the adjustnent can be specified in the rule.
The specifics of each of the adjustnents are described in
detail below. |In addition, for three adjustnments, (1) (2)
and (4), we are proposing in today’s anendnments the specific
ci rcunst ances under which the adjustnents woul d occur and
the procedures for naking these types of adjustnments to the
m | estones. Because we are proposing the specific em ssion
gquantities, circunmstances and procedures in the rule, and
are taking comment on these specific details, we are al so
proposing to allow States and eligible Tribes to make these
adjustnments without triggering a requirenment to revise their
SIP. For the remaining adjustnents, we are proposing to
require States and eligible Tribes to revise their
i mpl enent ation plans, consistent with the procedures at 40
CFR 51. 102 and 40 CFR 51.103, before nmaking the adjustnent.

1. Adjustnent for States and Tri bes that Choose not to
Participate in the Program and for Tribes that Choose to

opt into the Program after 2003.
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As noted previously, 40 CFR 51.309 of the regional haze
rul e provides nine Western States wth an optional program
to meet the requirenents of the CAA and the regional haze
rule. States that choose to neet the requirenents of 40 CFR
51. 309 are assured of having an approvabl e | ong-range
visibility strategy for 16 Class | areas in the vicinity of
the Grand Canyon. It is not yet known, however, which
States will choose to exercise the option under 40 CFR
51. 309. Accordingly, the Annex, including the suppl enental
informati on submtted in June 2001%, provides for
adjustnents to the mlestones in the event that not al
eligible States and Tri bes choose to participate.

The WRAP has identified for each State, and for each
year from 2003 to 2018, the anmount of em ssions that woul d
be deducted fromthe mlestones for each State that chooses
not to participate. The nethodol ogy and data sources for
determ ning these individual State opt-out amounts are
expl ai ned further in the WRAP' s suppl enentary i nformation
submtted to EPA in June 2001. The EPA includes in the
proposed amendnents to 40 CFR 51. 309 of the regional haze

rule a table (Table 2) displaying the opt-out anounts.

15

Suppl enentary Subnmittal to EPA in Support of the SO _Annex
to the Grand Canyon Visibility Transport Conmmi ssion Report.
Western Regional Air Partnership, June 1, 2001.
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The EPA notes that the em ssions anmobunt budgeted in
this table are only for the purpose of determ ning the
m | estones at the outset of the program should sone States
and Tri bes choose not to participate. The anounts budgeted
to each State in this table are not necessarily the anmounts
that wll be allocated to sources in the State if a trading
programis triggered. Further discussion on the
requi renents for source allocations under a trading program
are discussed below in unit I1.D. of the preanble.

The EPA believes that for the program under 40 CFR
51. 309 to achieve the WRAP' s objectives and the objectives
of the GCVTC, a sufficient nunber of States must participate
in the program The WRAP recogni zes this issue of "critical

mass” as well and has funded a study to review the results
of a nunber of scenarios for possible participation in the
program The EPA proposes to defer to the WRAP's judgnent
on the issue of "critical mass,"” and we request commrent on
this proposal .

The process for taking the State opt-out amounts into
account woul d happen autonatically at the outset of the
program and would be reflected in the SIPs submtted in

2003. For the States that opted out, the anbunts in Table 2

of the rule (included in the proposed rule in 40 CFR
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51.309(h)(1)(i)) would be deducted fromthe anmounts in Table
1 for purposes of establishing the program m | estones.

As is discussed belowin unit Il11.D of this preanble,
Tribes have the flexibility to opt into the program after
t he 2003 deadline. The process for taking into account the
tribal anpbunts in Table 2 of the rule needs to take this
into account. For Tribes that have not opted into the
program by the 2003 date, the anobunts in Table 2 will be
deducted fromthe anmounts in Table 1 at the outset of the
program For Tribes that opt into the programat a |later
date, these amounts will be automatically added to the
anounts in Table 1, beginning with the first year after the
TIP i nmpl ementing 40 CFR 51.309 is approved by EPA. ¢
1. Adj ustnent for Snelter Operations.

Currently, two of the copper snelters in the nine-State
Visibility Transport Region are tenporarily shutdown due to
econoni c conditions. These snelters are the Phel ps Dodge
Corporation's Hidalgo Snelter in New Mexico, and the BHP
Conmpany San Manuel Snelter in Arizona. As noted above, it
is difficult to predict whether |ong-termeconomc

conditions may |lead to resuned operation of these two

16

| f EPA promul gates a FIP inplenenting 40 CFR 51.309 for a
Tribe, that FIP will be treated in the sane manner as a TIP
for purposes of this provision.



53
snelters. Because of the significance of these snelters,
t he Annex nakes provisions to adjust the m | estones upward
if either of the two snelters resune operation. The Annex
al so has a provision to adjust the m |l estones upward if
either one, or both, of the two snelters remain shutdown,
but other snelters in the region increase copper production
such that SO, em ssions exceed the year 2000 baseline |evel.
This adjustnent for the currently suspended snelters is
described in section Il1.A 3.a. of the Annex and is
di scussed further in section Il1.A 2.a of the Annex.

During the last full year of operation of the two
snelters, 1998, the Phel ps Dodge Hidalgo snelter emtted
22,000 tons of SO, while the BHP San Manuel Snelter emtted
16,000 tons. These two snelters have air quality permts
fromthe respective State air agencies, and the Annex states
that they would be allowed to resunme full operation at any
time. The Annex provides for the follow ng adjustnents if
one or both of these snelters resunes full operation
consistent with its existing permtted |evels:

— 22,000 tons is added to each of the mlestones if
Phel ps Dodge Hi dal go resunmes operation but BHP San Manuel
does not resune operation,

— 16,000 tons is added to each of the mlestones if BHP
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San Manuel resunes operation but Phel ps Dodge Hi dal go does
not resume operation, and

— If both snelters resunme operation, then 38,000 tons
I's added to the m | estones for each subsequent year up to
the year 2012, and 30,000 tons is added to each m | estone
for the year 2013 through the year 2018.

The Annex describes two sets of circunstances under
whi ch resuned operations of the snelters could result in
em ssions that are less than historical levels. The first
is if a snelter were to operate in a “substantially
different” manner than it had operated in the past. For
exanple, if only a portion of a plant were to resune
operation, then em ssions would fall bel ow past |evels.
This woul d happen, for exanple, if the plant were to resune
operation but used the acid plant to produce acid from
el emental sulfur, rather than to resunme copper production.
The Annex states that in such a case, the State will reduce
the em ssions adjustnent anount to reflect such conditions
in the m| estones.

The second set of circunstances addressed in the Annex
for reducing the adjustnents is when one or both of the two
snelters resunes operations in a manner that triggers new
source review requirenents under parts Cor Dof title | of

the CAA. The Annex recogni zes that this new source revi ew
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process mght lead to a change in the | evel of SO, em ssion
| evel s as conpared to past |evels. The Annex states that
under such circunstances the State will determ ne an
“appropriate” adjustnment to the m | estone based upon the
em ssion levels allowed by the new source review permt.
For this case, the “appropriate” em ssion |level will be
added to the mlestone for each subsequent year after the
source remains in operation at the newy permtted | evels.
The Annex clarifies that in no instances may the adjustnents
exceed 22,000 tons for the Hi dalgo snelter or 16,000 tons
for the San Manuel snelter.

The final consideration in the Annex for making
adjustnments to the mlestones to reflect future changes in
snmel ter operations involves those snelters in the region
ot her than Phel ps Dodge Hi dal go or BHP San Manuel. The
Annex provides for snelter-specific adjustnents to the
mlestones if two conditions are net:

(1) either the Phel ps Dodge Hi dal go or BHP San Manuel

snel ter has not resumed operations, AND

(2) one of the remaining snelters increases its actual

em ssi ons!’ above its year 2000 baseline |evel.

17

Al though not stated explicitly in the Annex, EPA interprets
this to nean legally perm ssible increases in actual

em ssions within levels allowed by permts and regul ati ons.
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The following table illustrates the snelter-specific

adj ustments provided for in the Annex.

Table 2. Smelter-specific Adjustments
Company/ Baseline Maximum adjustment to
smelter emissions (tons the milestone for any
per year) year where emissions

exceed 2000 baseline
levels

BHP San Manuel |16, 000 1, 500

Asar co Hayden 23, 000 3,000

Phel ps Dodge 16, 000 3, 000

Chi no

Phel ps Dodge 22,000 4, 000

Hi dal go

Phel ps Dodge 8, 000 2,000

M am

Kennecott Salt | 1,000 100

Lake

The EPA interprets the Annex as providing for an adjustnment
to the mlestones by the anount by which a snelter’s actual
em ssions exceed the baseline levels, up to the anount
listed in the right-hand colum. For exanple, if in the
year 2006 BHP San Manuel has not resuned operation and
Asarco Hayden’ s actual em ssions for that year are 25,000
tons (2,000 tons nore than Asarco Hayden's baseline

em ssions), then the m | estone would increase by 2,000 tons.
If, on the other hand, Asarco Hayden's actual em ssions are

28,000 tons, (5,000 tons nore than baseline em ssions), the
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m | estone woul d be adjusted by 3,000 tons, the maxi mum
amount listed in the table.

40 CFR 51.309(h)(1)(ii) of the proposed rule identifies
the adjustnents to the m |l estones under the various
operating scenarios identified in the Annex by the WRAP.

The EPA has attenpted to clarify the adjustnents with a
series of “if-then” tables consistent wwth EPA's plain

| anguage gui delines. W request conment on these

adj ust rents, and whet her these tables properly interpret the
procedures in section Il1.A 3.a of the Annex. |In addition,
EPA has included in the proposed rule a requirenent that any
adjustnments to the mlestones made to reflect changes in
snelter operating conditions, and the basis for those

adj ustnments, nust be clearly identified by the States and
Tribes in the annual process to determ ne whether the

m | estone is exceeded. (This annual process is described
further in unit 11.C of this preanble).

3. Adjustnent for Changes in Em ssions Cal cul ation
Met hods.

The Annex provides for adjusting the mlestones if
there are changes in em ssions cal cul ati on nmethods. Such
changes could result, for exanple, if States or Tribes were

to find errors in the 1998/ 99 i nventories used to establish
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the mlestones, or based on State, tribal and EPA efforts to
I nprove the accuracy of em ssions cal cul ati on net hods.

I n establishing an em ssions baseline, the WRAP has
used a nunber of different techniques to estinmate or neasure
the em ssions fromthe sources covered by the program
These current nethods vary in their accuracy and
reliability. For exanple, EPA believes that the nost
reliable nethod for neasuring emssions is that currently
bei ng used to nonitor electric utility boilers under the CAA
acid rain program This nonitoring nethod neasures the
anmount of SO, in the exhaust fromthe boilers and the
quantity (flow) of exhaust on a continuous basis. This
all ows the hourly tracking of SO, em ssions. Another nethod
for calculating SO em ssions for industrial coal-fired
boilers is to neasure the amount of sulfur in the coal and
the quantity of coal burned, and to use EPA em ssion factors
to determne the SO, em ssions. The EPA considers this
met hod to be | ess accurate than the nethod for nonitoring
em ssions for the acid rain program because coal is a
het er ogeneous m xture. As such, there are variations in the
fuel sulfur which result in inherent uncertainties in
knowi ng whet her a given fuel sulfur neasurenent is
representative of the entire quantity of fuel conbusted.

The copper snelters in the WRAP region are al so consi dered
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to have a reliable nethod of determning their SG
em ssions, relying on a conbination of nonitoring and nass
bal ance.® For a nunber of other source types -- such as
portland cenent plants, fluid cat cracker regenerators and
sul fur plants, em ssions are usually estinmated using
em ssion factors (that is, nmultipliers that are expressed in
ternms of anmount emtted per anount of throughput or
production). For sources relying on em ssion factors or
ot her cal cul ation techniques, there is a greater probability
that there will be future inprovenents in the em ssion
estimati on nethods.

As the WRAP's SO, program progresses, it is |ikely that
sonme facilities that have relied on em ssion factors and
ot her |l ess accurate nmethods for determ ning the em ssions
wi Il inprove the accuracy of the em ssion estimates. The
Annex provides for adjustnments to the m | estones when
em ssion cal cul ation techni ques change is to avoid the
creation of “paper” increases or decreases in em ssions that

do not reflect actual changes in em ssions. As an exanple,

18

"Mass bal ance"” (also sonetines called "material bal ance")
t echni ques use data on the total anobunt of poll utant
present, along with the anbunt that ends up in product or
wastes, to deduce the amount that is emtted to the air.
For sone source categories, this can be a highly accurate
met hod for determ ning the em ssions. For others, it is
much nore uncertain.
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assunme that in their baseline inventory, a State in the WRAP
regi on estimated em ssions for a portland cenent plant using
an em ssion factor that a subsequent source test shows to be
I naccurate. |If the source test indicated that the plant is
emtting 10 percent nore em ssions per unit of production
than predicted by the em ssion factor, the em ssion estinmate
for the portland cenent plant would increase even if
production | evels remained the sane. While the new
i nformati on shows that the em ssions fromthe plant are nore
t han previously thought, this does not nean that em ssions
have increased. Simlarly, a new nmethod of cal cul ating
em ssions that shows that em ssions per unit of production
are less than previously estinmated woul d not indicate that
em ssi ons have decreased. Accordingly, in a program which
depends on | ong-term conparisons of em ssion inventories
relative to initial expectations, EPA agrees with the WRAP
that it is inportant that the systemavoid creating such
“paper” increases and decreases.

This provision for nmaking these adjustnents is
di scussed in sections II.A d. and Ill.a.4.b of the Annex,
and in a supplenental paper entitled "Em ssion Tracking
Prior to Triggering the Backstop Trading Program"” In
summary, the Annex provides for:

- docunenting the nmethod of estimating or measuring
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em ssions that was used in devel oping a baseline for the
program

— keeping track of when these em ssion cal cul ati ons
nmet hods change rel ative to the baseline,

— periodically revising the SIPs to adjust the
m | estones to reflect these changes, and

— using the nethod in place pending the SIP revision.

The Annex provides that the inplenentation plan
submittal s nust docunent how the em ssions were determ ned
for each unit that is part of the program This infornmation
will be used to track the changes that occur over the years
in the em ssion estinmating and neasuring techniques. As
noted below in unit Il1.C of this preanble, States w ||
report these changes annually in "exceptions reports,” which
are reports that are intended to facilitate public review of
t he annual inventories by highlighting itens of interest.

The EPA agrees with the WRAP that future adjustnents to
the mlestones for currently unknown changes in em ssions
cal cul ati on nmet hods should only be nmade through revisions of
SIPs/ TIPs. The m | estones are a fundanental conponent of
the SO, reduction program Accordingly, it is inportant
that any changes to those m | estones be transparent to the
public in order to ensure the overall integrity of the

program The inplenmentation plan revision process assures
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that such a public revieww || take place. At the sane
time, we agree with the WRAP that it is not practical to
provide for SIP revisions every year to account for such
adj ustnents. In the supplenental paper, the WRAP recommends
that these adjustnents be nade every 5 years and be i ncl uded
in the SIP revisions required by 40 CFR 51.309(d)(10). The
EPA believes that this is a reasonable tinme franme for naking
t hese changes. The EPA notes, however, that during the tinme
peri od between the date the cal cul ati on net hod changes and
the date that the SIPis revised, it is equally inmportant to
ensure that there not be "paper"™ em ssions increases and
decreases relative to the mlestones. This would occur if
em ssions were reported using a new nethod, while the
m | estone refl ected baseline estinates based on the previous
met hod. The EPA agrees with the WRAP' s suggestion that for
pur poses of the annual determ nation, the sane nethod be
used for reporting emssions, that is, the old nethod (on
whi ch the baseline em ssions were cal cul ated), pending the
conpletion of the periodic SIP revision. The WRAP s process
woul d acconplish this by having the regional planning body
I dentify and account for any such "paper" increases and

decreases in the annual determ nation process.
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The EPA has incorporated the proposed adjustnent for
em ssion cal cul ati on net hod changes in the proposed rule as
par agraph 40 CFR 51.309(h) (1) (iii).

4. Adjustnents for Uility Boilers Opting to Use Mre
Refined Fl ow Rate Met hods.

In 1999, EPA adopted revisions to EPA's Reference
Met hod 2, the standard nethod for neasuring stack flow
rates, (64 FR 26484, May 14, 1999). The revisions provided
t hree new procedures: Methods 2F, 2G and 2H  The new
procedures, if used for a given source, allow for a nore
detail ed assessnment of the stack flow rates to provide nore
accurate results. The changes addressed concerns rai sed by
utilities that Reference Method 2 may over-estinmate flow in
certain cases, such as when the flow is not going straight
up the stack. |If the flowrate is over-estimated, this
woul d al so |l ead to the overestimtion of SO, em ssions
because the facility's continuous flow rate nonitor is
calibrated to correspond to the flow test mnethod.
Facilities subject to the acid rain programunder title IV
of the CAA nust performthese flow tests at | east once a
year to determ ne the accuracy of their continuous flow
nonitors. Facilities have an option to use either the old

Met hod 2, or one or nore of the new nethods.
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When the WRAP nmade its em ssion projections for
pur poses of devel oping the m | estones, the new nethods were
not yet in place. Accordingly, if a source owner chooses to
use the new fl ow nethods, and if as expected it results in a
reduced flow rate for the same | evel of operation, then
there will be a correspondi ng decrease in the em ssions
estimate. The EPA agrees with the WRAP that this would
create the possibility of a "paper" decrease relative to the
mlestone if the mlestone reflects the old nethod. As
di scussed in section IIl1.A 5 of the Annex, the WRAP notes
that a protocol is needed for adjusting the mlestones to
refl ect changes in the baseline em ssion for utility boilers
any tinme that a source opts to change its CEMs nethod. The
WRAP addressed this issue in greater detail in a
suppl emental paper entitled "Em ssions Tracking Prior to
Triggering the Backstop Trading Program " which was
submtted to EPA on June 1, 2001.

The WRAP has identified three possible technical
procedures for devel oping an "adjustnent factor"” for the new
flow method. The EPA agrees that any of these three
procedures woul d be acceptable. Under the first procedure,
there woul d be a side-by-side conparison of flow rates using
both the new and the old flow reference nethods. For

exanple, if the new method neasured 760, 000 cubic feet per
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m nute, and the old nethod neasured 800, 000 feet per m nute,
t he adj ustnent factor would be (760, 000/800,000), or O0.95.
The second net hod woul d use annual average heat rate, which
Is reported to the Energy Information Adm nistration (ElA),
as a surrogate for the flowrate. Under this nethod, the

fl ow adj ustment factor woul d be cal cul ated using the annual
average heat rate using acid rain heat input data (MvBtu)
and total generation (MMHrs)reported to EIA calcul ated as

the follow ng ratio:

Heat | nput/MW for first full year of data using new flow rate method

Heat | nput/MW for |last full year of data using old flow rate method

The third nethod woul d use data reported to EPA's acid rain
program Under this nmethod, there would be a conparison of
the standard cubic feet per mnute (CFM per negawatt (MN
before and after the new flow reference nethod based on CEMs

data, as foll ows:

SCF/ Unit of Generation for first full year of data using new flow rate
met hod

SCF/ Unit of Generation for last full year of data using old flow rate
met hod

In the suppl enental information paper, the WRAP
identified three possible approaches for using the
adj ustment factors for naking a correct conparison of

enm ssions to the mlestones. The WRAP did not indicate a
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preference for any single approach. The three options are
as foll ows:

(a) Using one of the options described above for
determ ning the flow adjustnment factor, revise the source’s
basel i ne em ssions forecast for 2003, 2008 and 2013. For
each year follow ng the adoption of the new fl ow reference
met hod t hrough 2017, reduce the interimm|l estone by the
correspondi ng anount. Using the exanpl e above where the
adj ustnment factor is 0.95, this neans that the previous
basel ine em ssions for that source would be nultiplied by
0.95. The annual conpliance check will then be done by
conparing regional SO em ssions (unadjusted, as reported to
EPA's acid rain progran) to the revised m |l estone.

(b) Using one of the options described above for
determ ning the flow adjustnment factor, revise the source’s
reported em ssions on an annual basis, and do not adjust the
m | estone. For the exanple noted above, the em ssions
reported to EPA's acid rain programwoul d be adjusted upward
by multiplying the anount tinmes (1/0.95). For each year
foll ow ng the adoption of the new fl ow reference nethod
t hrough 2017, the annual conpliance check will be done by
conparing the adjusted regional SO em ssions to the
unadj usted m | est ones.

(c) Use a conbination of the two approaches. Under
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this approach, interimm |l estones would be adjusted only
every 5 years [using option (a) above] and the reported
em ssions for additional sources nmaking the change in the
I ntervening years are adjusted for conparison to the
m | estones [using option (b) above].
The EPA believes that any one of these three approaches
woul d be acceptable, but that a specific approach needs to
be selected for the final rule. The EPA al so believes that
these adjustnents to the milestone or to the reported
em ssions would not necessarily require SIP or TIP
revi sions, because the precise nethod for naking the
adj ustnment, and the publicly avail able data el enents that
wi |l be used for naking the adjustment, could be
specifically identified in the final rule.

5. Adjustnents for Illegal Em ssions.

The Annex at section Il11.A 4.d. provides for future
decreases to the mlestones if it is determned that "the
m | estones were based on illegal em ssions.” The Annex al so
i ncludes a discussion of this adjustnent in Attachment A,
Draft Model Rule, sections A3.3(b)(4) and C4.6. These
sections of the Annex provide a brief discussion of this
adj ustment and noted that "the specific nechanismfor this

adj ust ment needs further discussion by the WRAP.”
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In devel oping the mlestones, the WRAP identified the
basel i ne em ssions for each source during the base year, and
estimated em ssions for the source during the 2003 to 2018
time period, taking into consideration growh, utilization,
retirement, and the absence of any additional requirenents.
The conpilation of these source-specific baseline em ssions
resulted in the baseline em ssion inventory totals, which
serve as a “starting point” for neasuring progress fromthe
program The WRAP recogni zed in the Annex that if a source
was in violation during the base year when its em ssions
were determ ned, the baseline em ssions during 2003 - 2018
woul d be overestinmated. For exanple, assune the baseline
em ssions for a boiler were cal cul ated based upon an
em ssion factor of 0.6 pounds per mllion BTU, and using
actual and projected fuel amounts, the baseline em ssions
source were 10,000 tons in the year 1998, increasing to
20,000 tons in the year 2008 and continuing at 20,000 tons
for the years between 2008 and 2018. For this exanpl e case,
it is later discovered that the source has been in violation
since 1998 of an em ssion limt of 0.3 pounds per mllion
BTU. Based on a final enforcenent action that takes pl ace
in the year 2007, it is determined that if the source was in
conpliance with its limt, baseline em ssions would have

been 5000 tons in the year 1998, increasing to 10,000 tons
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in the year 2008 and continuing at 10,000 tons for the years
bet ween 2008 and 2018. For this exanple case, baseline
em ssions for each year between 1998 and 2018 woul d be
overesti mated, by anounts that vary from5,000 to 10, 000
tons.

The Annex and the WRAFP's suppl enentary infornmation
I nclude this provision wthout any further explanation of
what shoul d be considered as illegal em ssions, who nmakes
the determ nation, or what is the process for making this
adjustnment. The EPA is proposing the rule with the | anguage
consistent with the Annex, and we solicit coments on
whet her the term"illegal em ssions” should be further
clarified in the final rule.

There are nmany types of outcomes between plaintiffs and
def endants when resolving a dispute over illegal em ssions.
The nost obvi ous exanple is when a case goes to court and
there is a court decision that the em ssions were not |egal.
This is the rarest of the dispute resolution nethods. It is
nore typical that the disputing parties resolve their
di fferences through one of the follow ng two nethods:

-- a consent decree that is either entered through
Federal or State courts, or

-- an adm ni strative enforcenent proceedings by either

States, Tribes, or EPA.
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Under these two nethods of resolving an allegation of an
illegal emssion, it is typical that the defendant neither
admts nor denies the alleged violation. They sinply agree
to correct the situation through injunctive relief and often
pay penalties for being in violation.

Sonetinmes, States and EPA di sagree over whether or not
a particular alleged violation was correct. This is typical
I n cases when EPA files a case that a State has opted not to
pursue. There al so can be di sagreenent when citizen groups
pursue violations. Mny of these cases are due to a
difference in the federally enforceable SIP regul ations and
the current State regul ations.

Because of the issues referred to above, EPA is
soliciting comment on how these types of settlenents should
affect the mlestones. An inportant consideration to note
Is that under any of the options described bel ow,
adjustnents to the mlestone would occur only after the
source in the enforcenment case has achieved the additional
control of their SO, em ssions. Consequently, adjustnents
to the mlestone will have no affect on any other facility’s
operation because all of the reductions are being achi eved
by the source subject to the enforcenent action. W seek
comment on the foll ow ng possible options:

Option 1. Under this option, the rule would require
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that if there is any resolution to an alleged illegal SO
em ssion, then all of the reductions would be considered as
"illegal em ssions.” Taking into account these reductions,
there would be a "re-forecast” of the source's enmi ssions and
its effect on the mlestone. "Re-forecast" neans to re-
apply the forecasting process, that is the process the WRAP
originally used to project future em ssions and devel op the
m | estones, using the corrected baseline sulfur dioxide
em ssions for the affected source. A conparison of this re-
forecasted em ssion level with the previously forecasted
em ssions would yield a cal culation of the anmount of the
adj ustnent for each year up through 2018.

Option 2. Under this option, the rule would allow for
case- by-case judgnents on the appropriateness of the
adjustnent, and would clarify the entity responsible for
deci di ng whet her a case involves illegal em ssions
warranting an adjustnent to the mlestones. Under this
option, we also seek comment on the entity responsible for
this determnation, that is whether the rule should clarify
whet her the parties entering into a settlenent, the States,
the Tribes, the WRAP, or EPA woul d determ ne the
settlenment's inpact on the m |l estones.

Anot her issue that EPAis soliciting conments on is how

to treat any extra SO, em ssions reductions that a facility
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m ght achieve as a result of a settlenment. The EPA w ||
often allow a conpany that is settling through a consent
decree or consent agreenment to performa “supplenentary
environnental project” and allow the expenditures on this
project to partially offset penalties that the conpany woul d
be assessed. |If the mlestones are not reduced by the
anount of extra em ssions reductions fromthis type project,
then the environnment nmay see little benefit, since another
conpany woul d be allowed nore SO, em ssions. W seek input
on whether these “extra” em ssions reductions should be
considered part of this "illegal em ssion" adjustnent and
factored into a recalculation of the mlestone.

In the proposed rule, EPA includes, at 40 CFR
51.309(h)(1)(v), the Annex's provision for decreasing the
m | estone for illegal em ssions. The EPA requests conment
on how we have incorporated this provision, including
whet her the final rule should add further detail on the
timng of the adjustnent, and on the adm nistrative steps
that would be followed in naking the adjustnent. For
exanpl e, EPA believes it nmay be useful to clarify that the
adjustnment to the mlestone should be nade begi nning with
the year that the source conmes into conpliance, rather than

beginning with the date of the enforcenent action.
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6. Adjustnment Based Upon Findings of Future Program
Audi ts.

As will be discussed in greater detail below, there are
several types of programreviews and audits that are part of
this program The Annex includes a provision to adjust the
mlestones if these programreviews and audits identify
reasons for an adjustnent. The Annex describes this
adjustnent in section IIl1.A 4.c. and in Attachnent A Draft
Mbdel Rule sections B5 and Cl4.2. The WRAP has further
clarified this process in the Suppl enental Paper, “Em ssions
Tracking Prior to Triggering the Trading Program”

There are three types of programreviews and audits in
this program (1) audits of the data quality and
adm ni strative aspects of the programif the trading program
is not triggered, (2) a review of data quality,
adm ni strative process and other issues related to the
trading programif it is triggered, and (3) the 5-year SIP
or TIP review (due in 2008, 2013, and 2018) required by the
regi onal haze rule in 40 CFR 51.309(d)(10). The WRAP
recomrends, and EPA agrees, that such programrevi ews and
I ndependent party audits may identify the need for
adjustnents to the mlestones to correct errors that do not
fit into any of the other categories of adjustnents

di scussed above. Accordingly, the Annex and the proposed
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rul e provide a process for making such adjustnents as
appropri ate.

As indicated, in a supplenental paper to the Annex,?
the pre-trigger audits of the programw || be conpl eted by
the third year of each 5-year cycle (that is, by 2006, 2011,
and 2016.) A requirenent for these audits is included in
the proposed rule at 40 CFR 51.309(h)(3)(v). The tim ng of
these pre-trigger audits is designed to provide
participating States and Tribes with sufficient lead-tine to
make any necessary changes during the general programreview
due 2 years later (in 2008, 2013, and 2018, respectively).

The EPA includes the requirenent to adjust m |l estones
based on the results of the three types of data and program
audi ts descri bed above. This provision is included in the
proposed rule as 40 CFR 51.309(h)(1)(vi). The proposed rule
also requires that if, during any audit or programreview,
the WRAP finds that changes need to be made then they wll
be incorporated at the tine of the next SIP revision
requi red under 40 CFR 51.309(d)(10).

The EPA wi shes to clarify that each 5-year SIP review

under 40 CFR 51.309(d)(10) should include an eval uati on of:

19

Suppl enentary Submittal to EPA in Support of the SO _Annex
to the G and Canyon Visibility Transport Conmi ssion Report.
Subm tted to EPA by the Western Regional Air Partnership,
June 1, 2001.
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(1) key program assunptions agai nst current findings, (2)
t he adequacy of State and tribal resources to inplenent the
program and (3) the effectiveness of interstate
coordi nati on and nenoranda of understandi ng between the
States and Tri bes inplenenting the program

7. Adjustnents for Individual Sources Opting Into the

Program
The Annex, in section IIl.A 4.a. on page 58, and in
section Il1.A 2.c on pages 21 and 22, provides for possible

adjustnments to the mlestones for small sources that choose
to participate in the program Because the program i ncl udes
al |l sources whose em ssions exceed 100 tons per year, any
such source opting into the program would be one that emts
| ess than this anount.

The EPA does not view the individual source opt-in as
an essential elenment of the regional SO program but we do
not object to its inclusion. W believe that if the program
al l ows an expansi on of the universe of sources subject to
the program it is reasonable that the mlestones be
adj usted upward to account for the inclusion of additional
sources. The proposed rule, in proposed 40 CFR
51.309(h)(1)(vii), allows for adjustnents to the m |l estones
I f such sources opt into the program In addition, the
proposed rul e requires that the adjustnment be done through

SI P revision procedures.
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C. What is the Annual Process for Determining Whether a
Trading Program is Triggered?

The regi onal haze rule requires the Annex to identify
the specific process for determ ning whether the m | estones
are exceeded. The WRAP included in the Annex a di scussion
of an annual process for nmeking the determnation, and in a
suppl enental paper submtted to EPA in June 2001. 1In this
unit of the preanble, we discuss this annual process and how
EPA has incorporated this process into the proposed rule.

Regi onal Haze Rule Requirenents for Specifying How the

Mar ket Tradi ng Program Wul d Be Acti vat ed

The regional haze rule, in 40 CFR 51.309(f) (1) (ii)
requires that the Annex provi de docunentation "describing in
detail how em ssions reduction progress will be nonitored,
and what conditions will require the market trading program
to be activated...". In addition, 40 CFR 51.309(d)(4)(i)
requires that inplenentation plans submtted under 40 CFR
51. 309 nust

i ncl ude provisions requiring the nonitoring and
reporting of actual stationary source sul fur dioxide
em ssions within the State. The nonitoring and
reporting nmust be sufficient to determ ne whether a 13
percent reduction in actual stationary source em ssions
has occurred between the years 1990 and 2000, and

whet her m | estones required by paragraph ..[40 CFR
51.309(f)(1)(i)] ... have been achieved for the
transport region. The plan subm ssion nust provide for
reporting of these data by the State to the

Adm ni strator. \Where procedures devel oped under
paragraph (f)(1)(ii) of this section and agreed upon by
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the State include reporting to a regional planning
organi zati on, the plan subm ssion nust provide for
reporting to the regional planning body in addition to
t he Admi ni strator
Finally, 40 CFR 51.309(d)(4)(ii) requires that
I npl ement ati on plans submtted under 40 CFR 51. 309 nust
include "the criteria and procedures for activating a market
tradi ng program or other program consistent w th paragraph
(f)(1)(i) of this section if an applicable regional
m | estone is exceeded,...", that is, consistent wth the

Annex.

How t he Reqgi onal Haze Rul e Requirenents for Program

Activation are Addressed in the Annex

The WRAP addresses the requirenents for docunenting how
the program woul d be activated in the Annex, and in a June
2001 suppl enmental paper entitled "Em ssions Tracking Prior
to Triggering the Em ssions Trading Program"” Regarding the
requi renent to "include provisions requiring the nonitoring
and reporting of actual stationary source sul fur dioxide
em ssions," the Annex provides that participating States and
Tribes will conpile an annual em ssions report indicating
the em ssions of all stationary sources with actual SO
em ssions greater than 100 tons per year, beginning with the
year 2003 inventory. Any source which reduces em ssions
bel ow 100 tons per year in later years will continue to be

subj ect to the program
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As further described in the Annex (Il1l1.A 6.b and
I1.A 3.b), participating States and Tri bes nust determ ne
annual ly from 2003 to 2018 whet her the market trading
programis triggered by conparing the regional SO, em ssions
fromstationary sources covered by the programto the
applicable mlestone. Conpliance with the mlestone is
nmeasured by using a 3-year average of total regional
em ssions with the 3-year average of the m | estones except
for the years 2003, 2004, and 2018. For 2003, the
determ nation is based on 2003 em ssions data only. For
2004, the programw || use an average of 2003 and 2004
em ssions data. Conpliance using a 3-year average w ||
begin with the 2003-05 en ssions data for conparison with

the year 2005 mlestone. For the year 2018, total em ssions

will be conmpared to the 2018 m | estone, not a 3-year
aver age.
As outlined in greater detail in the supplenental paper

cited above, the annual process that participating States
and Tribes will use consists of the follow ng steps:

1) Each participating State and Tribe will conpile
annual em ssions reports fromall sources within their
jurisdiction that are subject to the program (this includes
all sources wth actual em ssions of 100 tons/year or

greater of SO, during the year 2003 or any subsequent year),
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2) Each State and Tribe will solicit public coment
on its annual em ssions report for stationary sources,

3) States and Tribes will submt their annual
em ssions report to the WRAP. The annual em ssions report
woul d be due by Septenber 30 of the foll ow ng year. (For
exanpl e, the em ssions report for cal endar year 2003 woul d
be due Septenber 30, 2004),

4) The WRAP wi || consolidate the data into a regional
em ssions report, assure the integrity of the regional
reporting process and the quality of the data, and issue a
draft regional em ssions report. The draft regional
em ssions report will conpare regional em ssions to the
m | estone. (Note: this function could also be carried out by
anot her State and tribal designee approved by EPA for
exanpl e, a regional nodeling center or other program
tracking adm nistrator.) The draft regional em ssions
report will be conpleted by Decenber 31 of the follow ng
year (for exanple, the draft finding for the year 2003 wil |
be completed by the end of cal endar year 2004), and

5) Taking into account public comment, participating
States and Tribes will review and approve the final regional
em ssions report and nmake a formal submittal to EPA
docunenting their final determ nation of whether the

m | estone has been exceeded. The WRAP' s suppl enentary
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information paper clarifies that this final submttal wll
be due the followi ng March (for exanple, March 2005 for the
em ssions report for the year 2003), and this March deadli ne
Is included in the proposed rule. If the regional inventory
exceeds the applicable m|estone, participating States and
Tribes will formally trigger the program by notifying EPA
and the public at the tinme that the final report is
subm tted.

Speci al Provisions for the Year 2018

As discussed in sections IIl.A 6.c and Il.A 3.c of the
Annex, the participating States and Tribes will conpare the
total regional em ssions of SO for 2018 agai nst the year
2018 mlestone. Unlike for the conparison for years before
2018, there is no averaging of the em ssions for 2018 with
em ssions of previous years. |If enmissions in 2018 are
greater than the 2018 m |l estone, then source-specific
penalties will be inposed if sources exceed their trading
program em ssi ons al | onances. #°

Option for Triggering the Programin the Year 2013 Based

Upon Projected Eni ssions for the Year 2018

The Annex provides participating States and Tri bes an

option for triggering the market trading programin the year

20

See preanble unit I1.D below for a further discussion of the
tradi ng program al | onances.



81
2013 even if the mlestone has not been exceeded. This 2013
trigger option will be inplenented by consensus of those
States and Tri bes that have inplenmentation plans under 40
CFR 51.309. Inplenentation of the early trigger wll be
based on em ssions forecasts indicating that conpliance with
the 2018 ml estone is not expected. The purpose of the
optional trigger is to help sources to avoid penalties for
the year 2018 by fornmally triggering the trading programin
advance. Triggering the trading programearly would al so
hel p ensure that actual em ssions in the year 2018 will be
| ess than the m | estone.

Speci al Provisions for Mihave Electric Generation Station

for the Years Between 2003 and 2006

The Annex al so provides for special provisions in the
annual em ssions reporting for the Mhave Electric
Cenerating Station for the years between 2003 and 2006. For
this plant, controls will be installed by the year 2006
consistent with the Consent Decree for G and Canyon Trust v.
Sout hern California Edison (District of Nevada CV-S-98-
00305-LDG dat ed Decenber 15, 1999).

When the interimm ]l estones were first recomended by
the WRAP I nitiatives Oversight Commttee (10C), there was an
error in the baseline em ssions projection for the Mhave

CGenerating Station. In estimating this baseline, the WRAP
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assunmed that controls required for the Mdhave El ectric
Generating Station in 2006 would be in place in 2003.
Therefore, as discussed in Annex sections Ill.a.6.d. and
I1.A 3.d, the WRAP has included a correction for this error
that will be used when neasuring conpliance with the
m | estones for 2003 through 2006. For these years,
em ssions fromthe Mdhave Cenerating Station will be
cal cul ated using an SO, emi ssions rate of 0.15 pound per
mllion BTU of coal input, consistent with the maxi num
al | owabl e em ssions rate effective in 2006 under the Consent
Decree. These cal cul ated em ssions for Mhave wll be
substituted for the actual em ssions in 2003, 2004, and
2005. For the year 2006, the em ssions will be cal cul ated
based upon 05 pound per mllion BTU for any part of 2006
prior to the installation of the controls.

Reli ance on Current Em ssions Reporting Requirenents

The WRAP, in the Annex, recomends that the current
i nventory techniques and requirenents that States are using
in the devel opnment of em ssions inventories should be
sufficient for quantifying the regional SO, en ssions on an
annual basis for the pre-trigger program Consistent with
this recommendati on, the Annex does not provide for the
devel opment of em ssion quantification protocols for the

pre-trigger phase of the program The WRAP reconmmends t hat
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this should be adequate since the large majority of
em ssions cone fromthe coal-fired power plants and the
copper snelters, which are accurately measured using current
net hods. As noted above, the Annex includes adjustnents to
the mlestones to take into account any changes to em ssion
estimating or neasuring techniques. |If the trading program
I's triggered, as discussed bel ow, the WRAP recogni zes the
need for protocols for consistent and "best avail abl e"
em ssion nonitoring and reporting for each source category.
The EPA proposes to agree with the WRAP' s recomrendati on
that existing em ssions reporting requirenents are
sufficient for the pre-trigger phase. However, EPA
recogni zes that there is sone neasure of uncertainty in the
program because there is currently less information on the
specific methods being used for reporting em ssions fromthe
ot her sources (that is, other than utilities and snelters),
and the | evel of accuracy with the nethods for each of these
sources is not as well understood. Reliance on current
i nventory techniques and requirenents will also result in
sources in the sane source category using different
net hodol ogi es since the inventory reporting process all ows
for such variability. There wll also be variability from
State to State, or Tribe to Tribe, since there is no

requi renent for consistency between States or Tribes. W
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request comment on the acceptability of reliance on current
em ssion inventory nmethods being used for sources in the
regi on.

Excepti ons Reports

The suppl enental information provided by the WRAP
indicates that the programw |l include a requirenent for
participating States and Tribes to include what are terned
"exceptions reports.” These exceptions reports will contain
the follow ng information:

-- identification of any new or additional SO sources
greater than 100 tons per year that were not contained in
the previous inventory;

-- i1dentification of sources shut down or renoved from
the previous inventory;

-- explanation for em ssions variations at any covered
source that exceeds plus or mnus 20 percent fromthe
previ ous year's emni ssions; and

-- identification and explanati on of new em ssions
reporting nmethods at any source.

| ncor poration of the Annual Process Into the Proposed Rul e

The EPA believes that the detailed information provided
by the WRAP in the Annex and in supplenental materials
fulfills the requirenents for the Annex that are contained

in 40 CFR 51.309(f)(2)(ii) for "docunentation describing in
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detail how em ssions reduction progress will be nonitored.”
In addition, EPA believes that State SIPs and tribal TIPs
submitted consistent with these provisions will satisfy the
requi rements of 40 CFR 51.309(d)(4)(i) for nonitoring and
reporting of SO, em ssions.

How EPA Proposes to I ncorporate the Annual Process into 40

CFR 51. 309 of the Reqional Haze Rule

In the proposed rule, EPA includes the WRAP progranm s
requi renents for an annual process for determ ni ng whet her
the m | estones are exceeded. This process appears in the
proposed rule at 40 CFR 51.309(h)(2) and (3). The EPA
proposes that the Annex (including the suppl enental papers)
nmeets all of the requirenents of 40 CFR 51. 309 of the
regi onal haze rule for "describing in detail how em ssion
progress will be nonitored, and what conditions will require
the market trading programto be activated."

Proposed paragraph 40 CFR 51.309(h)(2) describes the
process for collecting em ssions data each year and for the
reporting of such data by each participating State and
Tribe. This includes provisions describing which sources
must be included in the program a requirenent for States to
submit em ssions reports for the previous year by Septenber
30th of each year, a requirenent that the annual em ssions

report include exceptions reports, the special provisions
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for the Mohave Generating Stations for the years 2003
t hrough 2006, and the option for including year 2018
em ssions projections in the year 2013.
The regi onal haze rule requires, as noted above, that:
The pl an subm ssion nust provide for reporting of these
data by the State to the Admi nistrator. \Were
procedures devel oped under paragraph (f)(1)(ii) of this
section and agreed upon by the State include reporting
to a regional planning organization, the plan
subm ssi on nmust provide for reporting to the regional
pl anni ng body in addition to the Adm nistrator. 40
CFR 51.309(d)(4)(i).
This provision does not require participating States and
Tribes to report the relevant data to a regional planning
organi zation, but it does give the WRAP the ability to
i nclude procedures in the Annex for the collection of data
by a regi onal planning body. Such procedure woul d
facilitate each State and Tribe's ability to determ ne
whet her the mi| estones are exceeded.
As indicated in the WRAP' s suppl enental paper
"Em ssions Tracking Prior to Triggering the Em ssions
Tradi ng Progrant the Annex includes a regional planning
body, that is, the WRAP, for the reporting of em ssions.
Assum ng that each participating State and Tri be desi gnates
the WRAP as the "regional planning body," each State and
Tribe would report to the WRAP. The EPA, therefore, expects

that the WRAP will be conpiling the information from each

participating State and Tri be.
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The EPA assunes at this point that the participating
States and Tribes will agree on the procedures for reporting
data to the WRAP. However, to ensure that there would be a
process in place in the unlikely instance that the
participating States and Tri bes do not designate a regional
pl anni ng body for this purpose, or do not agree on the
reporting procedures, the proposed rule provides that each
State and Tri be woul d nake the determ nation of whether a
m | estone is exceeded based on the information submitted to
them by the other participating States and Tri bes.

Proposed paragraph 40 CFR 51.309(h)(3) describes the
process for making the annual determ nation of whether the
mlestone was nmet. A draft determ nation would be submtted
by the regional planning body (which EPA assunes will be the
WRAP) or each State or Tribe by the end of the foll ow ng
year (for exanple, the end of 2004 for the determ nation for
the year 2003). The proposed rule requires a final
determ nati on, based on comments received on the draft
determnation, by the end of the follow ng March (for
exanple, the end of March 2005 for the year 2003).

D. What Must Each Participating State and Tribe’s

Implementation Plan Include for Administering the Trading

Program, if it is Triggered?
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The regi onal haze rule, at 40 CFR 51.309(d)(4)(iii) and
(iv), requires that SIPs/TlIPs provide for a market trading
program that woul d serve as a "backstop” to ensure that SO
em ssions woul d not exceed the mlestone. The regional haze
rule, at 40 CFR 51.309(f)(1)(ii), requires that the annex
provide information on this market tradi ng program
consistent with 51.309(d)(4). This provision requires that
t he Annex nust contain "docunentation" of the market trading
program includi ng nodel rules, nmenoranda of understandi ng,
and ot her docunentation describing in detail how em ssions
reduction progress will be nonitored, what conditions wll
require the market trading programto be activated, how
al l ocations will be perfornmed, and how the programw ||
oper at e.

The regional haze rule, in 40 CFR 51.309(d)(4)(iii)
requires that the inplenentation plans submtted under 40
CFR 51. 309 nust:

— contain provisions to activate the market trading
program or other programw thin 12 nonths after the
em ssions for the region are determned to exceed the
appl i cabl e em ssions reductions m |l estone, and

— nust assure that all affected sources are

I nconpliance with allocation and other requirenents

within 5 years after the enmissions for the region are
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determ ned to exceed the applicabl e em ssions

reductions m |l estone.
Addi tionally, 40 CFR 51.309(d)(4)(iv) requires that the
I npl ement ati on plans include provisions for market trading
program conpl i ance reporting, and provisions requiring the
State to provide annual reports assuring that all sources
are in conpliance with the market trading program

The Annex includes docunentation of the market trading
programin sections Il.D and Il.E of the Annex, pages 28-53,
and in section I1l.D of the Annex, pages 63-67. A draft
nodel rule is included as Appendix Ato the Annex. A draft
menor anda of understanding is included as Appendix B. A few
clarifications on trading programissues are included in the
suppl emental information submtted by the WRAP during June
2001.

These sections of the Annex provide the
"docunent ati on" required by 40 CFR 51.309(f)(2)(ii), and
t hey include "nodel rules, nmenoranda of understanding, and
ot her docunentation describing in detail how em ssions
reduction progress will be nonitored, what conditions wll
require the market trading programto be activated, how
al l ocations wll be perfornmed, and how the programw | |
operate." Therefore, EPA proposes a finding that the

i nformati on submtted in the Annex, including the Appendices
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and suppl enental information, satisfies the requirenents in
40 CFR 51.309(f)(2)(ii) of the regional haze rule.

The EPA al so proposes a finding that the Annex provides
for a trading programwhich, if followed in the 2003 SIP
submttals, wll satisfy the requirenents in 40 CFR
51.309(d)(4)(iii) and (iv). The June 2001 suppl enent al
I nformati on nakes clear that the backstop nmarket trading
provisions will be activated wthin 12 nonths after the
em ssions for the region are deternmined to exceed the
appl i cabl e em ssions reductions m | estone. The Annex al so,
as clarified with the exanple in section I1.D.1 on page 29,
provi des that all affected sources nust be in conpliance
with allocation and other requirenents within 5 years after
the em ssions for the region are determ ned to exceed the
applicabl e em ssions reductions m | estone. The Annex
i ncl udes provisions requiring annual reports assuring that
all sources are in conpliance with applicable requirenents
of the market trading program

| ncorporation of Annex Tradi ng Program Provi sions in the

Pr oposed Rul e

The EPA has incorporated the Annex provisions for a
mar ket tradi ng programin proposed 40 CFR 51.309(h)(4). In
t he proposed rule, EPA also has included a |ist of

fundanental elenents that the SIPs nust contain, and the
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basic requirenents for those elenents that will hel p guide
EPA's review of the SIPs. These fundanental elenents are
aimed at ensuring the integrity of the market trading
program and are consistent with the provisions of EPA s
gui dance for econom c incentive prograns (EIPs). (lnproving

Air Quality with Econonmic |Incentive Prograns EPA-452/R-01-

001, January 2001). The fundanental elenents are as
fol | ows:

(1) provisions for the allocation of allowances to each
source in the program

(2) em ssions quantification protocols;

(3) provisions for the nonitoring, record keeping and
reporting of em ssions;

(4) provisions for a centralized systemto track
al | onances and em ssi ons;

(5) provisions requiring the identification of an
aut hori zed account representative for each source in the
program

(6) provisions requiring the account representative to
denonstrate annual conpliance with allowances;

(7) provisions for the process of transferring

al | onances between parti es;
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(8) provisions describing the "banking" of extra
em ssions reductions for use in future years, if the
I mpl enentation plan allows for banked al |l owances;

(9) provisions establishing enforcenent penalties for
nonconpl i ance wth the tradi ng program and

(10) provisions for periodic evaluation of the trading
program

The EPA believes that the detailed draft nodel rule,
which is Appendix A to the Annex, addresses these general
principles. The draft nodel rule is intended to provide
detail ed regulatory | anguage to inplenent the program and
will serve as a tenplate that individual States and Tri bes
can use to develop their SIPs under 40 CFR 51.309. The EPA
intends to work together with States and Tri bes to ensure
that the final nodel rule, and the resulting State and
tribal plans, are consistent with the requirenents of the
regi onal haze rule, wth the provisions for TIPs contained
in 40 CFR part 49, and with other requirenents that are
common to all State/tribal inplenentation plans and El Ps.
The EPA believes that conpletion of this nodel rule effort
in atinely manner is very inportant to the overall success
of the program In a supplenental paper entitled, "State

Rul emaki ng Schedul es for 309," the WRAP provi ded esti mated
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tinmelines for each of the 9 States in the transport region
to conplete a SIP under 40 CFR 51.309. Based on this paper,
it appears that the WRAP intends to refine and finalize the
nodel rule by early 2002.

The EPA believes that the Annex provisions in 40 CFR
51.309 do not require the WRAP's submittal to contain the
sane | evel of detail that is required in the final node
rule. First, EPA believes that it need not incorporate into
40 CFR 51. 309 the sane | evel of detail regarding the trading
programthat will be set forth in the nodel rule. Second,
the nodel rule addresses details that are essential to the
program but nmay not be appropriate as Federal mandates.

For exanple, while it is essential that the programissue
specific em ssions allocations to each source under the
trading program it is not necessary or appropriate for EPA
to dictate that a specific nethod be used. Finally, we
believe that if SIPs/TIPs submtted under 40 CFR 51. 309
adequat el y address the basic fundanental criteria that we
are proposing, they will provide for a sound program
consistent wth EPA regul ations and policies.

The following is a description of each of the trading
programrequirenents that are included in proposed 40 CFR
51.309(h)(4). For each of these proposed requirenents, EPA

requests conment on whether we have addressed the
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requi renent to an appropriate |l evel of detail, and on
whet her the substance of the requirenent is sufficient to
ensure programintegrity for the backstop market trading
program

Al l owances. 40 CFR 51.309(h)(4)(i) and (ii)

Al'l owances are a key feature of the backstop market
trading program An all owance authorizes a source to emt
one ton of SO, during a given year or (Wth sonme exceptions)
in a future year. At the end of the conpliance period,
which is a 12-nonth period ending with each cal endar year, a
source owner's all owances nust exceed or equal its annual
em ssions. For exanple, a source that emts 5,000 tons of
SO, in a given year nust hold at |east 5,000 all owances for
t hat year.

Al'l owances are fully marketable commodities. Once
al | ocated, allowances may be bought, sold, traded, or (where
al | oned) banked for use in future years. |If the trading
programis triggered, allowances are the currency with which
conpliance with the SO, em ssions requirenents is achi eved
Sources that reduce their em ssions bel ow the nunber of
al | ownances they hold may transfer allowances to other units
in their system sell or trade all owances to other sources

or private parties on the open market, or bank themto cover
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em ssions in future years. Allowance tradi ng provides
i ncentives for energy conservation and technol ogy i nnovation
t hat can both | ower the cost of conpliance and yield
pol I ution prevention benefits.

The Annex includes a hypothetical tinmeline in section
I1.D. 1. on page 29 of the Annex, which clarifies how the
mar ket tradi ng program woul d be inplenented. This Annex
shows sources nust hold sufficient allowances to cover their
em ssions by the 6'" year follow ng the cal endar year for
whi ch em ssions exceed a mlestone. For exanple, if the
m | estone is exceeded in 2004, then the first cal endar year
for which a source would have to conply with all owances
woul d be the cal endar year 2010. As a result, the
m | est ones becone an enforceable "cap” on em ssions, and the
total amount of all owances issued for participating States
may not exceed this "cap." A table listing the all owance
totals by year is included in the proposed rule as Table

4.2

21

Note that while the Annex provides for averagi ng of

em ssions reporting and m | estones for purposes of making

t he annual determ nation of whether the mlestone is
exceeded, once a trading programis in place, there is no
averaging of the mlestones for purposes of the trading
program For exanple, mlestones for the year 2013 nust add
up to 655,000 (with suspended snelters) or 625,000 tons

(wi thout suspended snelters). There is no averaging of the
year 2013 with 2012 and 2011 as is done for the annual

det erm nation



96

The proposed rule requires States and Tri bes to include
initial source-specific allowance allocations for each
source in their inplenentation plans submtted under 40 CFR
51.309. These initial allocations nust specify the tons per
year allocated for each source for each year between 2009
and 2018.

The Annex, in section Il.D (pages 28-37) and in section
[11.D.7 (pages 63-67) contains a detailed discussion of the
nmet hodol ogy that the WRAP proposes for distributing
al l onances to sources. This nethodol ogy outlines in detai
the paraneters and considerations that States and Tri bes
will use for issuing initial allowances to sources, and for
adj usting those allowances with tine. The EPA proposes not
to include the details of this nmethodology in 40 CFR 51. 309.
So long as the SIPs/TIPs contain source-specific allowances
for each source included within the program and those
al l ownances add up to the appropriate regional total, EPA
bel i eves the objectives of the programare net. The EPA
views the choice of nethod, and the inplenentation of the
met hod, to be primarily an issue for States and Tribes to
addr ess.

There is one elenent of the allocation nethodol ogy that
EPA has chosen to include in the proposed rule to ensure

that it is included in the program This elenment, a 20,000
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ton "set-aside" for use by Tribes, over and above any anount
allocated in the process descri bed above, can probably be
assured only if EPA includes a requirenent in the rule.
Accordingly, 40 CFR 51.309(h)(4) requires that before
I ssuing al l owances to individual sources, 20,000 tons nust
be subtracted fromthe total for use by Tribes. The EPA
believes that this 20,000 ton set-aside should not be used
for issuing initial allowances to tribal sources of SO
i ncluded within the program and for adjusting those
all owances with tinme. Further discussion of issues related
to tribal participation in the program and use of the "set-
aside" for Tribes, is included belowin unit IIl of this
preanbl e.

Em ssions Quantification Protocol, and Mnitoring, Record

keepi ng and Reporting Provisions. 40 CFR 51.309(h)(4)(iii)

and (iv)

The proposed rule requires that States include specific

em ssions quantification protocols, that is the procedures
for determ ning actual em ssions. These procedures will be
used to neasure, or determne, annual em ssions if the
trading programis triggered. The proposed rule also
requires that States include the necessary nonitoring,
record keeping, and reporting provisions to neasure and

track results.
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The WRAP recogni zed the need to have detail ed and
prescri bed em ssion quantification protocols and proposes
that the participating States and Tribes establish such
provisions in the SIPs submtted under 40 CFR 51.309. The
Annex descri bes the WRAP' s approach to nonitoring in section
1, pages 39-41, in section Ill, itemlll.D.3 on page 64,
and in Attachnent A, Draft Mdel Rule section C 2.3
Moni toring Requirenents, and section C9 Em ssions
Monitoring. |In particular, the WRAP recogni zed the need for
em ssion nonitoring protocols which ensure that em ssions
are accurate and conparable for participating sources. For
the trading program the em ssions anmobunt becones a
tradeabl e, fungible combdity. Accordingly, it is inportant
to the integrity of the programto ensure that one ton of
em ssions fromone source is equivalent to one ton of
em ssions from anot her source. The WRAP plans to devel op
the specific em ssions quantification protocols in a
subsequent col | aborative process involving States, Tribes,
and EPA.

Under this program the WRAP in the Annex proposes that
sources subject to the acid rain programunder title IV of
the CAAwill continue to follow the continuous em ssion

noni toring procedures in the acid rain program which appear
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on 40 CFR part 75. As a result, EPA would not devel op or
requi re separate em ssion protocols for these sources as
part of inplenmenting 40 CFR 51. 309.

For the other source categories not covered by part 75,
the WRAP in the Annex recogni zes the need to devel op
prot ocol s based upon "best avail able" nonitoring techni ques
for each source category. The EPA proposes that the
criteria for acceptability of these protocols in the
i npl ementation plans are the sane criteria as listed in
section 5.2 and 5.3 of the EIP guidelines. These guidelines
state that em ssion quantification protocols:

-- nmust ensure reliable results, and that they nust
ensure that repeated application of the protocol obtains
results equival ent to EPA-approved test nethods;

—- nust be replicable, that is, the protocol ensures
that different users will obtain the same or equival ent
results in calculating the amount of em ssions and/or
em ssi ons reductions.

These gui delines also specify that trading prograns need to
I ncl ude nonitoring, record keeping, and reporting provisions
to provi de adequate information for determining a source’s
conpliance with the program Adequate nonitoring, record
keepi ng and reporting procedures have several key

attributes, including representativeness (characteristic of
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t he source category and avail abl e nonitoring techni ques),
reliability, replicability, frequency (that is, the
nonitoring is sufficiently repeated wthin the conpliance
period), enforceability (that is, the nonitoring is
i ndependently verifiable), and tineliness.

Tracki ng Process. 40 CFR 51.309(h)(4)(v)

The proposed rule requires that the inplenentation
pl ans submitted under 40 CFR 51.309 nust include provisions
identifying a specific tracking process to track all owances
and em ssions. Consistent with the El P guidance, the
proposed rule requires that the inplenentation plans nust
provide that all em ssions, allowance, and transaction
information is transparent and publicly available in a
secure, centralized data base.

The WRAP, in the Annex and draft nodel rule, has
i ncl uded nunerous provisions detailing the systemthat
States and Tribes intend to use to satisfy this proposed
requi renent. These provisions are outlined in detail in the
draft Mbdel Rule section C 8 and on pages 64-65 of the
Annex. The overall programis referred to as the Western
Em ssion Budget, or WEB. The tracking systemincludes a
centralized tracking systens adm ni strator who woul d be
appoi nted by States and Tri bes as the adm nistrator of a

"WEB al | owance tracking system and a "WEB emni ssi ons
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tracking system™ The WRAP and EPA recogni ze that in
assigning duties to any such tracking system adm ni strator,
States and Tri bes may not del egate any inherent governnental
responsibilities. For exanple, em ssions data certification
and program enforcenent nust remain with the States and
Tribes. The WRAP envisions that the central tracking system
w Il serve a nunber of functions: to identify which sources
hol d all owances in the program to identify how many
al  ownances a source owner holds, and to record all owance
transactions. Another function of the tracking system
adm nistrator in the trading systemis to record all owance
transfers and to ensure at the end of the year that a
source's em ssions do not exceed the nunber of allowances it
hol ds. The tracking systemserves as the official record
and operates nuch |i ke a bank account.

The al | owance accounts are the official records for
al l omance hol di ngs for conpliance purposes. It is for that
reason that the EIP requires that these systens be secure
and allow for frequent updates (EIP, section 7.4(g)). Also
consistent wwth the EIP, there nust be a way to uniquely
identify each allowance and there nust be enforceabl e
procedures for recording data.

Responsible Party. 40 CFR 51.309(h)(4)(vi)
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The EPA believes that it is inmportant that each source
owner or operator designate a person who is responsible for
the data reported for that source. The proposed rule
i ncludes a requirenent that the SIPs/TIPs nust include such
a provision.

The market trading program described in the Annex
includes this requirenent and refers to this person as the
Aut hori zed Account Representative (AAR). The Annex
di scusses the role and responsibilities of the AAR on pages
44 and 45 and in section C3 of the Draft Mbdel Rule. The
representative's responsibilities include performng permt,
conpliance, and all owance related actions for the WEB
Program That person will be responsible for certification
for each em ssions and al |l owance transacti on.

Requi renent for Annual Denonstration of Conpliance. 40 CFR

51.309(h) (4) (vii)

The proposed rule requires that the SIPs/TlIPs include a
provision requiring the responsible party for each source to
denonstrate that the source holds a quantity of all owances
equal to or greater than the anpunt of SO em tted during
that year. The responsible party nust nake this
determ nation within a specified nunber of days follow ng

the end of each cal endar year. The responsible party nust
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determ ne the anmount of SO, emtted in accordance with the
approved em ssions quantification protocols and nonitoring,
record keeping and reporting provisions devel oped by the
participating States and Tribes or the WRAP as part of this
program The EPA believes that 60 days should be generally
sufficient for preparing this denonstration. This tine
period is consistent with the national acid rain program
and thus has been denonstrated as a reasonable tinme period
for utility boiler sources covered by that program The
WRAP has indicated that the tine necessary for determ ning
conpliance wll be dependent on em ssion quantification
protocol s adopted. As these protocols are still under
devel opment, the WRAP believes that it is possible that a
| onger tine period may be warranted in sonme cases. The EPA
proposes that the WRAP deadline be 60 days unless a specific
need is identified. W request comment on whet her EPA
should include a specific, generally applicable, deadline in
the final rule.

Requi renent for Provisions Detailing the Process for

Transferring Al owances Between Parties. 40 CFR

51.309(h) (4) (viii)

The proposed rule requires that SIPs/TlIPs nmust contain
provi sions detailing the process for transferring all owances

fromone source to another. Section C6 of the Draft Mde
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Rul e in the Annex provides a detail ed description of
al l omance transfer procedures. The program woul d provide
procedures for sources to request an all owance transfer, for
the Tracking System Adm nistrator to record the requests,
and for notification of the source and the public of each
transfer and request.

Banki ng Provisions. 40 CFR 51.309(h)(4)(ix)

The banki ng of all owances occurs when al | owances t hat
have not been used for conpliance are set aside for use in a
| at er conpliance period. Banking provides flexibility to
sources, encourages early reductions, and encourages early
application of innovative technology. However, banking al so
carries an associated risk of delayed or inpaired
achi evenent of air quality goals due to the use of banked
al | owances.

The Annex di scusses banking on page 64 and the Draft
Model Rul e outlines the banking procedures in section C7.
The Annex states that the use of banked allowances in the
conpliance process will be regul ated by nmanagenent
provi sions, which would act as a disincentive for sources to
use banked all owances in years where there is a substanti al
bank of allowances available to use in conpliance. The

pur pose of these managenent provisions, sonetines referred
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to as "flow control” is to ensure that there would not be a
substantial increase in emssions in a year for which a
relatively large fraction of banked em ssions were used.
This provision, accordingly, will help to ensure that the
m | estones continue to be net.

The proposed rule allows trading progranms to include
provi sions for banked all owances, so long as the Sl Ps/ Tl Ps
clearly identify how unused all owances may be kept for use
in future years, and the restrictions for use of any such
banked al | owances. Because a key objective of the Annex is
to ensure that actual em ssions will not exceed the
m | estone for the year 2018, the proposed rule requires that
any banki ng provision of the trading program nust be
designed in a way that would not allow actual em ssions to
exceed this ml estone.

Al'l owi ng the use of banking raises a potential issue
regarding records retention. While records are nornally
required to be retained for a mnimumof 5 years fromtheir
creation, banking allows for the possibility that an unused
al l omance coul d be banked for sone tinme before being used.
Consequently, in order to ensure that records are retained
for a sufficient period of tinme to provide for

enforceability of the program the proposed rule requires
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that records relating to the banked all owances nust be
retained for at least 5 years after the use of those
al l omances. For exanple, if an unused all owance fromthe
year 2009 is used in 2012, the source owner or operator mnust
retain records relating to that allowance for 5 years after
its use, which in this exanple would be 2017.

Enf orcenent Penalties. 40 CFR 51.309(h)(4)(x)

The proposed rule requires that the tradi ng program
descri be the specific enforcenent penalties that will be
applied if a source's em ssions exceed its all owances. The
EPA agrees with the WRAP that it is inportant to provide
automatic and stringent penalties to provide for sufficient
incentive for source owners to conply with their
al | owances. #

The EPA requires all nmarket trading progranms to include
provi sions for inposing penalties when a source fails to
hol d enough al |l owances to cover enissions, violates its

record keeping obligations, or violates any other

22

It should be noted that EPA policy for the Admnistration of
Envi ronnmental Prograns on Indian Reservations, reaffirmed by
the Adm nistrator on July 11, 2001 and the EPA Ofice of

Enf or cenent and Conpl i ance Assurance (OECA) Gui dance on the
Enf orcenent Principles outlined in the 1984 Indian Policy
dated January 17, 2001 provide gui dance on EPA s response to
nonconpliance at tribal facilities. The EPA intends to act
in a manner consistent with the Indian Policy and CECA

gui dance with regard to enforcenent actions that woul d be
taken under this program against tribal facilities.
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obl i gati ons under the program The program nust define a
vi ol ation, establish the procedure for determ ning the
magni tude of a violation, set potential penalties, and
mai ntain the ability to inpose the maxi num nonetary penalty
consistent wwth the CAA. The EIP (section 7.4(h)) outlines
the conpliance provisions EPA considers to be essential in
mul ti-source em ssion cap-and-trade prograns.

The EIP also outlines the provisions for assessing
l[iability, in section 6.1(a). Emssion trading, unlike
traditional regulatory nmechani snms, generally involves nore
than one party. These parties can be not only the owners or
operators of the sources participating in the program but
soneti mes another party who facilitated the trade (e.g., a
broker). To ensure integrity in the trading system al
parties are normally responsible for ensuring the validity
of the trades or their use of em ssions reductions.

The penalty provisions in the em ssions tradi ng program
nmust include nmechani sns that enable the State to assess
nonetary penalties and inpose corrective actions agai nst the
sources participating in the tradi ng program

The Annex outlines the enforcenent el enents devel oped
by the WRAP in section II1.E.6.f and in Draft Mdel Rule
section Cl13. These provisions include two automatic

penalties for excess em ssions. First, there would be an
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automatic surrendering of two future year allowances for
every one ton of excess em ssions. Second, there would be a
financial penalty that woul d exceed by a factor of three to
four the projected range of prices for allowances. 1In
addition to these penalties for excess em ssions, the Annex
provides for penalties for failure to conply with other
program requirenents, such as the nonitoring, record keeping
and reporting requirenents, that would be consistent with
CAA civil and crimnal penalties.

Provi sions for Periodic Evaluation of the Tradi ng Program

40 CFR 51.309(h) (4) (xi)

The proposed rule requires the backstop tradi ng program
to include a provision for periodic evaluations of the
program Such periodic evaluations are required as a neans
of determ ning whether the program in its actua
i npl enent ati on, needs any m d-course corrections. The EPA,
in the proposed rule, includes a |list of questions that the
program eval uati ons shoul d address. These questions are
derived fromthe EIP, section 5.3(b).

E. What Additional Provisions Must the SIP or TIP Include
Regarding the Market Trading Program?

As included in the proposed rule in 40 CFR

51.309(h) (5), EPA proposes to include two provisions of the

Annex that provide for integration with other CAA prograns.
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The proposed | anguage in 40 CFR 51.309(5)(i) notes that
the requirenments of this program including the backstop
mar ket trading program are applicable requirenents of the
CAA that must be included in permts issued under title V of
the CAA. The EPA expects that nost, if not all, sources
included within the programw ||l have title V permts. The
programrequires participation by all sources with actual
em ssions of SO, of nmore than 100 tons per year. These
sources would al so have a potential to emt of nore than 100
tons per year. As the requirenents of title V apply to
sources with the potential to emt 100 tons per year of any
air pollutant, EPA anticipates that alnost all sources in
the program would have a title V permt. The only likely
sources which nmay not have title V permts would be any
source that chose to opt into the programw th potentia
em ssions of |less than 100 tons per year. In the Annex in
section Il1.E. 4., the WRAP di scusses permt requirenents for
the program This discussion describes in detail the
mechani sns that woul d be used to ensure that any such opt-in
sources have federally enforceable pernmt requirenents. The
EPA does not believe it is necessary in 40 CFR 51.309 to
include this sane | evel of detail for opt-in sources. The

proposed rul e does include in 40 CFR 51.309(h)(5)(i) a
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requi renent that all requirenments of the program be
enforceabl e by EPA, and by citizens to the extent permtted
under the CAA

As the WRAP noted in section Il1l.D. on page 47 of the
Annex, the market trading programmnust not interfere with
ot her provisions of the CAA. The program nust al so provide
for provisions to ensure its integration with other
progranms. For exanple, some sources in the market trading
program may be subject to title IV of the CAA or the
Sout hern California RECLAI M program and t hese sources woul d
be subject to nore than one trading program W have
i ncluded as 40 CFR 51.309(h)(5)(ii) a requirenent that the
SIPs submtted in 2003 nust ensure that this program does
not elimnate or interfere with any other requirenents a
source may have under the CAA
F. What happens to the program after the year 20187

It is EPA's understanding that the Annex did not
attenpt to address the fate of this program beyond cal endar
year 2018. The regional haze rule requires that SIPs be
submtted in the year 2018 for a |l ong-termregi onal haze
strategy covering the tinme period between 2018 and 2028.
There may be significant technol ogi cal advances between now
and the tine that these SIPs/ TIPs are devel oped that affect

t he possi bl e nmeasures for visibility protection, or the
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reasonabl eness of existing neasures. Accordingly, EPA
believes it is reasonable to defer until that tinme the
j udgnment on the specific levels of SO that can be achi eved.

At the sane time, EPA believes it is inportant to
recogni ze that any actions that occur after 2018 shoul d not
be allowed to increase SO, em ssions beyond the 2018
m | estone. Accordingly, we note in the discussions of the
m | estones in Table 1 of the proposed rule that any
m | est one devel oped for years after 2018 nust not all ow
I ncreases over and above those for the year 2018.
ITTI. Implementation of the Regional SO, Emissions Reduction
Program in Indian Country

The provisions in 40 CFR 51.309 of the regional haze
rule provide for a regional visibility programwthin a
geographic area of nine Western States. Wthin that
geographic area, there are nore than 200 federally
recogni zed I ndian Tribes. Throughout the devel opnment of the
GCVTC report, and in the subsequent activities of the WRAP,
i ncludi ng the devel opnent of the Annex, Indian Tribes have
been involved in the discussions. The GCVTC and t he WRAP
have clearly benefitted fromtheir understanding of the
tribal perspective. These discussions have al so served the

Tribes in ensuring that unique issues of inportance to
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Tri bes have been carefully considered by both entities. The
GCVTC report included section IV, "Tribal Perspectives and
Position Regardi ng Recormendations.” The Annex i ncl udes
specific consideration of tribal interests, including a
specific provision of the programfor Tribes in the market
trading programthat is described in Attachnent F to the
Annex.

As denonstrated by the Tribes' participation in the
WRAP, EPA believes that continued involvenment by Tribes is
important to any programfor visibility protection in the
Western United States, including the programin the Annex
for stationary source SO, emissions. In this unit of the
preanbl e, we discuss issues related to tribal inplenentation
of the SO, program contained in the Annex.

A. Current Stationary Source SO, Emissions in the Region

The Annex includes only those sources whose annual
em ssions exceed 100 tons per year. Although as noted
previously there are nore than 200 Indian reservations in
t he geographic region potentially covered by the Annex, it
appears that only four currently have stationary sources

that would be affected by the program?  The EPA is aware
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To date, EPA has not received any TIPs fromthese four
Tribes. Nothing in this preanble is intended to suggest
that these Tribes are authorized by EPA to adm ni ster CAA
regul atory prograns.
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of only six such sources located in Indian country within
t he geographic area covered by the Annex, as noted in the

foll owi ng table:

Reservation Source Base Year
Emissions
(tons/yr)
Navaj o( NM Four Corners Power |42,522 (1999)
Pl ant
Navaj o (AZ) Navaj o CGenerati ng 9,162 (1999)
Station
Fort Hall (1D) Ast ari s-1daho 4,994 (1998)
el enent al

phosphor ous
producti on

facility
Wnd R ver (W) Snyder Q| 147 (1998)
Wnd R ver (W) Koch Sul fur 1,237 (1998)
Product s
U ntah and Quray Bonanza Power 1,135 (1999)
(um Pl ant
TOTAL 59, 197

Toget her, these sources represent about nine percent of the
total base year stationary source inventory of 652,000 tons
of SO, em ssions in the region.
B. "Set-Aside" for Tribes in the Market Trading Program

A key feature of the Annex program provides that if the
mar ket trading programis triggered, a 20,000 ton anount

will be allocated to Tribes. This anmount is in addition to
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any allocations to the six individual sources within Indian
country (see table above), and is also in addition to
specific anbunts in the Annex that are allocated for new
source growh. As discussed in Attachnent F to the Annex,
this 20,000 ton set-aside is intended to help ensure
equitable treatnment for tribal econom es and to prevent
barriers to econom c devel opnent. The 20,000 ton anmount of
al l omances woul d be available to Tribes to either: (1) allow
for new source grow h over and above the anmounts all ocated
for new sources by the Annex program (2) sell for revenue,
such that the source owners coul d purchase the all owances
and increase their em ssions or (3) retire the all owances,
whi ch woul d nmean they woul d not be sold and woul d t herefore
| ead to em ssion decreases relative to the m |l estones.

The process for allocating the tribal set-aside
allowances is still to be determned. In Attachnent F to
t he Annex, the WRAP states that:

In order to insure that all Tribes in the region have a

fair and meani ngful opportunity to take part in this

determ nation, it nust be done in the context of

gover nment -t o- gover nment consul tati on between EPA and

the Tribes, during the rule maki ng process to anend 40

CFR 51. 309.
Wil e EPA agrees with the need for neaningful consultation,
EPA proposes that the process of allocating need not be

determ ned during the rul emaki ng process to anend 40 CFR

51.309. For exanple, the proposed rule for participating
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States and Tri bes, as noted above, allows for initial
allocations in the SIPs/TIPs submtted in the year 2003.
Moreover, States and Tribes could anend these initial
allocations |later consistent with a nmethodol ogy they include
in their SIPs/TIPs. The EPA proposes that allocation of the
addi tional 20,000 tons for Tribes could take place over a
nore extended tine frane.
C. Background on Provisions for Tribal Air Quality Programs
in the CAA and in EPA Regulations

On Novenber 8, 1984, the EPA adopted a policy entitled
“EPA Policy for the Adm nistration of Environnental Prograns
on Indian Reservations.” This policy, available on the
Internet at http://ww. epa. gov/indian/ 1984. ht m establi shes
a nunber of principles that guide EPA in the conduct of our
congressional ly mandated responsibilities. |In particular,
EPA wi Il pursue the principle of tribal “self-governnent”
and will work with tribal governnents on a “governnent-to-
governnment” basis. The EPA will work with interested triba
governnents i n devel opi ng environnental prograns for Indian
country. GCenerally, EPA will retain responsibility for
protecting tribal air quality until such tinme as Tribes
adm nister their ow air quality protection prograns.
Adm ni strator Whitman reaffirmed the 1984 EPA | ndian policy

on July 11, 2001.
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The CAA, as anended in 1990, added section 301(d) which
authorizes EPA to “treat Tribes as States” for the purposes
of adm ni stering CAA prograns. Section 301(d) requires that
EPA pronul gate regul ations listing CAA provisions for which
it would be appropriate to treat Tribes as States and
establishing the criteria that Tribes nust neet in order to
be eligible for such treatnent under the CAA. The EPA
proposed these regul ati ons on August 25, 1994 (59 FR 43956) ,
and finalized the rule on February 12, 1998 (63 FR 7254).
Much of the regulatory language in this rule is codified in
the CFR as a new 40 CFR part 49. This rule is generally
referred to as the Tribal Authority Rule or TAR

The TAR includes general eligibility requirenents,
codified in 40 CFR 49.6, for Tribes interested in assun ng
programresponsibilities. Tribes may request a formal
eligibility determ nation using adm nistrative procedures
contained in 40 CFR 49.7. Tribes may al so use the
adm ni strative procedures in 40 CFR 49.7 to seek approval to
i mpl ement CAA prograns. As noted in 40 CFR 49.7(c), Tribes
that are interested in seeking EPA approval to inplenent air
qual ity prograns under the CAA may request approval to
i npl ement only partial elenents of a CAA program so |ong as
the el enents of the partial program are “reasonably

severable.”
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Section 301(d)(4) of the CAA confers discretionary
authority on EPA to provide through regulation alternative
nmeans of air quality protection in cases where it determ nes
that treating Tribes as “identical® to States would be
i nappropriate or admnistratively infeasible. In
pronmul gating the TAR, EPA provided flexibility to Tribes
seeking to inplenent the CAA. Sone flexibility is
established by virtue of EPA s decision, under 40 CFR 49.4
of the final rule, not to treat Tribes as States for
specified provisions of the CAA. The rationale for this
approach is discussed in the preanble to the TAR (63 FR
7264-7265) and in the preanble to the proposed rule (59 FR
43964-43968). For exanple, unlike States, Tribes are not
required by the TAR to adopt and inpl enent CAA plans or
progranms. Tribes are also not subject to mandatory
deadl i nes for submttal of inplenentation plans. As
di scussed in the preanble previously, EPA believes that it
generally woul d not be reasonable to inpose the sane types
of deadlines on Tribes as on States. Anpong the CAA
provi sions for which EPA has determned it will not treat
Tribes as States is section 110(c) (1) of the CAA, which
requires EPA to intervene and ensure air quality protection
within 2 years after a State either fails to adopt a SIP or

does not win EPA approval for a SIP that was determ ned to
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be deficient. The EPA did not apply this provision to
Tri bes because the section 110(c) obligation on EPA to
promul gate a FIP is based on failures with respect to
required submttals, and, as noted above, tribal subm ssions
under the TAR are voluntary, not mandatory. |nstead,
pursuant to its section 301(d)(4) discretionary authority,
EPA has provided in the TAR that, where necessary and
appropriate, it will pronmulgate FIPs within reasonabl e
timeframes to protect air quality in Indian Country. See 40
CFR 49. 11(a).
D. Discussion of the TAR as it Relates to Tribal
Participation in the SO, Reduction Program

The EPA believes that clarification is needed on
whet her Tribes, like States, must devel op and submt
i npl ementation plans by the end of the year 2003 in order to
exercise the option provided by 40 CFR 51.309. Regarding
this year 2003 deadline, in the preanble to the regional
haze rule we laid out the framework for waiving the
51.309(c) deadline with respect to Indian Tribes. Section
309(c) requires that, in order to exercise the option
provi ded by section 309, each Transport Region State nust
subnmit an inplenmentation plan addressing regi onal haze
visibility inpairnment in the sixteen Cass | areas by

Decenber 31, 2003. The preanble reiterates the Agency’s
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recognition that sonme Tribes have limted resources and/or
expertise to participate in regional planning efforts for
regi onal haze, stating:

[I]n order to encourage Tribes to devel op self-
sufficient programs, the TAR provides Tribes with the
flexibility of submitting prograns as they are

devel oped, rather than in accordance with statutory
deadl i nes. This nmeans that Tribes that choose to
devel op prograns, where necessary nmay take additional
time to submt inplenmentation plans for regional haze
over and above the deadlines in the Transportation
Equity Act for the 21%' Century (TEA-21) |egislation as

codified in today's final rule. (See unit I11.B for
di scussi on of those deadlines.) (64 FR 35759, July 1,
1999).

Unit I1l1.B of the preanble, entitled, “Tinmetable for

Submitting the First Regional Haze State |nplenentation Plan
(SIP)” includes in the summary of the tinmetable for
submtting SIPs, the 40 CFR 51. 309 deadline of Dec. 31,
2003.

The preanble further discusses the |ink between the
TEA- 21 | egislation changing the SIP deadlines for regional
haze, and the TAR 49.4(f) provision waiving the section
169(b)(e)(2) SIP submttal deadline with regard to Indi an
Tri bes.

The TEA-21 | egislation changed the deadlines for State
subm ssion of SIP revisions to address regi onal haze, which
were originally set out in section 169(B)(e)(2) of the CAA
Section 49.4(a) of the TAR provides that specific plan

subm ttal and inplenentation deadlines for NAAQS-rel ated
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requi renents do not apply to Tribes. Section 49.4(e) states
that Tribes will not be subject to specific visibility
i npl ementation plan subm ttal deadlines established under
169A of the CAA. Section 49.4(f) of the TAR provides that
deadlines related to SIP subm ttals under section
169(B)(e)(2) do not apply to Tribes. Under section 49.4(f)
Tribes wll not be treated in the sane manner as States with
regard to, “[specific inplenentation plan submtta
deadlines related to sections 169B(e)(2), 184(b)(1) & (c)(5)
of the Act. For eligible Tribes participating as nenbers of
such conmi ssions, the Admi nistrator shall establish those
submttal deadlines that are determined to be practicable
or, as with other non-participating Tribes in an affected
transport region, provide for federal inplenentation of
necessary neasures.”

Under 40 CFR 51.309(c), each Transport Region State
must submt an inplenentation plan addressing regional haze
visibility inpairnent in the sixteen Cass | areas by
Decenber 31, 2003. O herw se, the State nust submt SIPs
consistent with 40 CFR 51.308. Based on the above
provi sions of the TAR however, Tribes are not required to
devel op and submt inplenentation plans by the end of the
year 2003 and may chose to opt-in to the programat a | ater

date. W encourage Tri bes choosing to devel op
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i npl enentation plans to make every effort to submt by the
deadlines to ensure that the plans are integrated with and
coordinated with regional planning efforts.
E. Current Thinking on Tribal Program Assistance

For Tribes which choose to inplenment 40 CFR 51. 309, EPA
believes there are a nunber of ways that EPA can provide
assi stance. As discussed above, a nunber of nmjor sources
of SO, are located on areas within Indian country. The EPA
would like to help the Tribes that have major SO, sources to
conply with the pre-trigger enission tracking requirenents
of the program and to hel p them devel op ways to partici pate
in the backstop tradi ng program

The EPA al so sees a possible need to help facilitate
al l ocation of the 20,000 tons allocated to Tribes under the
backstop market trading program The EPA believes, however,
that the critical need for the allocation does not exi st
until a trading programis triggered. As discussed above in
unit 11.D of this preanble, the earliest year for conpliance
with allowances is the year 2009. Wile it is preferable to
have any al |l owances in place well in advance of this date,
EPA does not see the distribution of the tribal set-aside as
a critical issue for EPA involvenent in the near term The

EPA expects that Tribes will develop a nethod for allocating
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the 20,000 tons. The EPA will seek to provide assistance as
necessary to facilitate the process.

In summary, EPA is commtted to ensuring protection of
tribal air resources, building tribal air program capacity
and working with Tribes on a governnent-to-governnent basis.
We request comment from Tri bes on how we can inplenent this
programin the best way consistent wwth EPA s I ndian Policy.
IV. Administrative Requirements

In preparing any proposed rule, EPA nust neet the
adm ni strative requirenments contained in a nunber of
statutes and executive orders. In this unit of the
preanbl e, we di scuss how today’ s regul atory proposal for
i ncorporating the provisions of the WRAP Annex addresses
these adm ni strative requirenents.

A. Executive Order 12866: Regulatory Planning and Review
by the Office of Management and Budget (OMB)

Under Executive Order 12866 (58 FR 51735, QOctober 4,
1993) the Agency nust determ ne whether the regul atory
action is “significant” and, therefore, subject to OVB
review and the requirenents of the Executive Order. The
Order defines “significant regulatory action” as one that is
likely to result in a rule that may:

(1) have an annual effect on the econony of $100

mllion or nore or adversely affect in a material way the
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econony, a sector of the econony, productivity, conpetition,
j obs, the environment, public health or safety, or State,
| ocal, or tribal governnents or communities;

(2) create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) materially alter the budgetary inpacts of
entitlenents, grants, user fees, or |loan prograns or the
rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of
| egal mandates, the President’s priorities, or the
principles set forth in the Executive O der.

Pursuant to the terns of Executive Order 12866, it has
been determned that this rule is a "significant regulatory
action.” As such, this action was submitted to OVB for
review. Changes nmade in response to OVB suggestions or
recomrendati ons will be docunented in the public record.

Today's proposed rul enmaki ng woul d anend t he regional
haze rule by incorporating a specific set of SO em ssion
targets for region-wi de stationary sources of SO, em ssions
for a nine-State region in the western United States. The
em ssion targets would affect and have potential econom c
impacts only for States choosing to participate in the
optional program provided by 40 CFR 51.309 of the regional

haze rule. The emi ssions reductions resulting fromthe
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program vary over the 2003 to 2018 tinme period. |If all nine
States participate in the program the WRAP estimates that
for the year 2018, SO, em ssions would be reduced froma
proj ected basel i ne of 612, 000-642,000 tons to an enforceabl e
m | est one of 480, 000-510, 000 tons (described above in unit
I1.A). |If the mlestones are not achi eved through
vol untary em ssions reductions by the affected sources, then
they will be achieved through an enforceabl e backstop narket
tradi ng program

The EPA believes that in order to understand the
possi bl e regulatory inpacts of today's proposed rule, it is
inportant to review the previous analysis that EPA conpleted
for the regional haze programoverall. 1In 1999, the EPA
prepared a Regul atory Inpact Analysis (RIA) for the regional
haze rule (available in the docket for the regional haze
rule (A-95-38)). In that RIA the EPA assessed "the costs,
econom ¢ i npacts, and benefits for four illustrative
progress goals, two sets of control strategies, tw sets of
assunptions for estimating benefits, and systens of national
uni form verus regionally varying progress goals," (64 FR
35760, July 1, 1999). Because EPA had no way of predicting
the visibility goals each State would pick under the
regi onal haze rule requirenments, EPA conducted an extensive

anal ysis of "what if" scenari os. For exanple, one of the



125

scenarios assunmed that all States would choose to achieve a
10 percent inprovenent in visibility (nmeasured in deciviews)
over a 10-year period, while another of the scenarios
assunmed a 1.0 deciview inprovenent over a 15-year peri od.
For each scenario, the R A determ ned the control mneasures
that woul d be needed to achi eve the given degree of
visibility inprovenent, and the cost of those control
measures. In addition to calculating the national inpacts
of the regional haze rule under the various scenarios, the
RI A al so presented results for six specific sub-regions.
Four of the sub-regions ("Rocky Mountain," "Wst,"
"Northwest,"” and "South Central™) contained one or nore
States within the nine-State regi on addressed by the WRAP
Annex. The regional approach reflected the distinction
across regions in the nature of the inpairment in the O ass
| areas, the causes of the visibility inpairnent, and the
costs of achieving the various progress objectives in each
region. Em ssion reductions under the various scenarios by
sub-region are provided in the RIAin tables 6-7 and 6-8.

The EPA believes that sone of the em ssion reductions
resulting fromthe Annex provisions for stationary source
SO, (assum ng that States exercise the option for this
program may result from other environnmental obligations

under the CAA. For exanple, SO, reductions may be required
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for attai nnent of the national anbient air quality standard
for PM ;. To the extent that this is the case, the
em ssions reductions required by the WRAP's SO, m | est ones
and backstop tradi ng program nay have al ready been addressed
in other regulatory inpact anal yses for those prograns.

The remai nder of the em ssions reductions resulting
fromthe WRAP' s program for stationary source SO, woul d be
over and above those required to neet other environnental
obligations. Were this is the case, EPA believes that the
control costs and other potential econom c consequences of
achieving the reductions are reflected in the RIA for the
1999 regional haze rule. The range of results for the
ei ght scenarios analyzed in the RIA resulted in predicted
sul fur di oxide em ssion reductions that are within the range
of em ssion reductions included in the Annex. Two of the
ei ght scenarios resulted in 284,000 tons of stationary
source reductions in regions containing one or nore of the
WRAP Annex States. Five other scenarios included sul fur
di oxi de em ssions reductions ranging from 95,000 to 128, 000
tons per year. Hence, the costs and benefits associ at ed
with the WRAP's program are captured in the RIA for the 1999

final regional haze rule.
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B. Regulatory Flexibility Act (RFA), as amended by the
Small Business Regulatory Enforcement Fairness Act of 1996
(SBREFA) , 5 USC 601 et. seq.

The RFA generally requires an agency to prepare a
regul atory flexibility analysis of any rule subject to
noti ce and comment rul emaki ng requirenments under the
Adm ni strative Procedure Act or any other statute unless the
agency certifies that the rule will not have a significant
econom c i npact on a substantial nunber of small entities.
Smal | entities include small businesses, small
organi zati ons, and small governnental jurisdictions.

For purposes of assessing the inpacts of today’s
proposed rule on snmall entities, small entity is defined as:
(1) a small business that is a small industrial entity as
defined in the U S. Small Business Admi nistration (SBA) size
standards (as di scussed on the SBA website at
htt p: // wwv. sba. gov/ si ze/ SI C2NAI CSmai n. htm); (2) a small
governnental jurisdiction that is a government of a city,
county, town, school district or special district with a
popul ati on of |ess than 50,000; and (3) a small organization
that is any not-for-profit enterprise which is independently
owned and operated and is not domnant inits field.

After considering the potential for econom c inpacts of

today’s proposed rule on snall entities, | certify that this
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action will not have a significant econom c inpact on a
substantial nunber of small entities. Today’'s proposed rule
amends the requirenments of the regional haze programto
provi de nine western States and a nunber of Tribes with an
optional method for conplying with the requirenments of the
CAA. No State or Tribe is required to submt an
i npl enentation plan neeting its requirenents. For States or
Tribes that choose to submit an inplenentation plan under
this optional program however, today’ s proposed rule
requires those States and/or Tribes to neet a series of
regional SO, em ssion m|estones. The EPA will determ ne
whet her these m | estones are net based on the actual
em ssions fromstationary sources with SO em ssions of nore
than 100 tons per year. From data EPA obtained fromthe
WRAP's website, it appears that there are 197 establishnents
neeting the 100 tons per year of SO, criterion for this
program including 39 utility power plants, and 158 non-

utility sources.? The vast mpjority of these

24

The nunber of power plants was obtained from"Data
Wor ksheets from I CF Consulting Detailing Uility Em ssions
Projections,” Item3 in supplenental information transmtted
to TimSmth, EPA, fromPatrick Cunm ns, WRAP. June 29,
2001. The non-utility estinate was obtained from
Techni cal Support Docunentati on. Vol untary Em ssi ons
Reduction Program for Major Industrial Sources of Sulfur
Dioxide in Nine Western States and a Backstop Market Trading
Program Section 2. A. Revised Appendix A for the Pechan
Report, table A-1.
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establishments -- which include sources such as power plant
boil ers, copper snelters, chem cal plants, petroleum
refineries, natural gas production plants, |arge
manuf act uri ng operations, paper mlls -- are not snal
entities. The EPA estimates that 12 facilities are likely
to be small entities, and 166 are not small. The EPA has
been unable to determne the size of 16 entities at this
tine.*® Even if all 16 were determ ned to be snal
entities, and all nine States and those Tribes with covered
sources adopted the optional approach to conplying with the
visibility requirenents of the CAA |ess than 30 snal
entities would be potentially affected by this proposed
rule. The goal of the WRAP is for the regi onal SO
m | estones established by the rule to be net through
vol untary neasures, see Annex at 23, and EPA believes that
participating States and Tribes may be able to neet the
m | estones t hrough such neasures. However, as a backstop in
the event the milestones are not net in this manner, the

proposed rule requires the inplenentati on of a market

25

The EPA provides docunentation of these estimates in a
techni cal nenorandum "Size of Potentially Affected Entities
Shoul d the Western Regional Air Partnership States Choose to
Adopt Regul ations in Accordance with the Draft Proposed Rule
Revi sing Section 51.309(h)." Allen Basala, EPA, Cctober 17,
2001. This nenorandumis included in the docket for today's
pr oposal .
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trading programto ensure that em ssions in the rel evant
region do not exceed the m | estones. The proposed rule
gives the States and Tribes the discretion to structure the
em ssions trading program including the discretion to
all ocate em ssions credits to sources, as the States and
Tribes determ ne appropriate. Thus, ultimtely, the inpact
on small entities will be determned not by this rule, but
rat her by how the relevant State or Tribe exercises its
di scretion in adopting the optional programand allocating
em ssions credits. The EPA encourages the States to
consider the inpact of its market trading program on snal
entities in structuring the program but EPA cannot predict
the inmpact of the rule on small entities. Nonethel ess, EPA
bel i eves that no nore than 28 snmall entities will be
effected by this rule, and nost |ikely |ess, given that EPA
does not anticipate that all 9 States with the option of
adopting this programw ||l do so. Thus, EPA believes that
this action will not have a significant econonm c inpact on a
substantial nunber of small entities.

We continue to be interested in the potential inpacts
of the proposed rule on small entities and wel come comments
on issues related to such inpacts.

C. Paperwork Reduction Act -- Impact on Reporting

Requirements
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The information collection requirenents in this
proposal have been submtted to OVB under the Paperwork
Reduction Act, 44 U S.C. 3501 et seq. An | nformation
Col I ection Request (ICR) docunent has been prepared by EPA
(ICR No. 1813.03) and a copy may be obtai ned from susan
auby, by mail at Collection Strategies Division; U S EPA
(2822T) 1200 Pennsyl vani a Avenue, NW Washi ngton, DC 20460,

by emai| at auby.susan@pa.gov or by calling (202)566-1672.

A copy may al so be downl oaded off the Internet at

http://ww. epa. gov/icr.

This I CR contains burden estimates specific to the
i npl ementation of the WRAP's program for stationary sources
of SO,. Because this proposed rule is an anendnment to the
regional haze rule, this ICRw Il revise the existing ICR
for the regional haze rule (ICR 1813.02). For future ICR
renewal s for the regional haze rule, EPA w | incorporate
the effects of this rule.

The EPA has prepared burden estimates for the specific
burden i npacts of today's proposed rule. These burden
estimates are cal cul ated using the assunption that seven
eligible States and 4 Tribes would participate in the
program The results of the cal culations indicate 16,100
hours to 19,990 hours for affected sources, 14,010 to 14,430

hours for States, 2520 to 2600 hours for Tribes, and 1305 to
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1375 for the Federal governnment. The proposed anendnments to
t he regi onal haze rule have inpacts only for States and
tribes who choose to inplenent section 40 CFR 51.309 of the
regi onal haze rule. For States and tribes who choose to
i npl ement the program the anmendnents woul d al so affect
stationary sources owners within their jurisdictions. The
EPA estimates, on average, a total of 11,650 burden hours
for State, tribal and industry/source respondents woul d
result fromthe proposed anmendnents over the three year
period covered by this ICR Average costs over the three-
year period would be $743, 000.

Burden neans the total tinme, effort, or financial
resources expended by persons to generate, maintain, retain,
or disclose or provide information to or for a Federal
agency. This includes the tine needed to review
instructions; develop, acquire, install, and utilize
technol ogy and systens for the purposes of collecting,
val idating, and verifying information, processing and
mai ntai ning i nformation, and disclosing and providing
information; adjust the existing ways to conply with any
previously applicable instructions and requirenents; train
personnel to be able to respond to a coll ection of

informati on; search data sources; conplete and review the



133
collection of information; and transmt or otherw se
di scl ose the information.

An agency may not conduct or sponsor, and a person is
not required to respond to a collection of information
unless it displays a currently valid OVB control nunber.

The OMB control nunbers for EPA's regulations are listed in
40 CFR part 9 and 48 CFR chapter 15.

Comrents are requested on the Agency’s need for this
i nformation, the accuracy of the provided burden estinates,
and any suggested nmethods for m nim zing respondent burden,

i ncludi ng through the use of autonmated coll ection

techni ques. Send comments on the ICRto the Director,

Coll ection Strategies Division; U 'S. Environnental
Protection Agency (2822T); 1200 Pennsylvani a Ave., NW
Washi ngt on, DC 20460; and to the O fice of Information and
Regul atory Affairs, Ofice of Managenment and Budget, 725

17" St., NW Washington, DC 20503, marked “Attention: Desk
Oficer for EPA.” Include the I CR nunber in any
correspondence. Since OMB is required to nmake a deci sion
concerning the I CR between 30 and 60 days after [INSERT DATE
OF PUBLICATION IN THE FEDERAL REGISTER], a coment to OMB is
best assured of having its full effect if OVB receives it by
[INSERT DATE 30 DAYS AFTER PUBLICATION IN THE FEDERAL

REGISTER]. The final rule will respond to any OVB or public
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comments on the information collection requirenents
contained in this proposal.
D. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act of 1995
(P.L. 104-4)(UVRA), establishes requirenments for Federal
agencies to assess the effects of their regulatory actions
on State, local, and tribal governnents and the private
sector. Under section 202 of the UWRA, 2 U S . C 1532, EPA
generally nust prepare a witten statenment, including a
cost-benefit analysis, for any proposed or final rule that
“includes any Federal mandate that may result in the
expenditure by State, local, and tribal governnents, in the
aggregate, or by the private sector, of $100, 000,000 or nore

in any one year.” A “Federal mandate” is defined under
section 421(6), 2 U.S.C. 658(6), to include a “Federal
i ntergovernnental nandate” and a “Federal private sector
mandate.” A “Federal intergovernnental nmandate,” in turn,
is defined to include a regulation that “would i npose an
enforceabl e duty upon State, local, or tribal governnents,”
section 421(5)(A) (i), 2 U S.C. 658(5 (A (i), except for,
anong other things, a duty that is “a condition of Federal
assi stance,” section 421(5) (A (i)(l). A “Federal private

sector mandate” includes a regulation that “would i npose an
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enforceabl e duty upon the private sector,” with certain
exceptions, section 421(7)(A), 2 U S.C. 658(7)(A).

Before pronulgating an EPA rule for which a witten
statenment is needed under section 202 of the UVRA, section
205, 2 U.S.C. 1535, of the UWRA generally requires EPA to
identify and consi der a reasonabl e nunber of regul atory
al ternatives and adopt the | east costly, nobst cost-
effective, or |east burdensonme alternative that achieves the
obj ectives of the rule.

By proposing to incorporate into the regional haze rule
the provisions of the Annex for a voluntary em ssions
reducti ons program and backstop trading program EPA is not
directly establishing any regul atory requirenents that may
significantly or uniquely affect snmall governnents,
including tribal governnments. The entire program under 40
CFR 51. 309, including the proposed anendnents, is an option
t hat each of the States may choose to exercise. The program
is not required and thus is clearly not a "mandate." Thus,
EPA is not obligated to devel op under section 203 of the
UVRA a snmal | governnment agency plan.

The EPA al so believes that because today’s proposal
provi des those States potentially subject to the proposed
rule with substantial flexibility, the proposed rule neets

the UVMRA requirenment in section 205 to sel ect the | east
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costly and burdensone alternative in light of the statutory
mandate for SIPs for visibility protection that address
BART. The proposed rule provides States and sources with
the flexibility to achieve regional SO reductions in a way
that is cost effective and admnistratively effective.
Sources are given the opportunity to achieve voluntary
reductions. |If such reductions do not occur, the rule
provi des for the establishnment of a trading programto
achi eve targeted em ssions reductions. |If a trading program
is inmplenmented, sources have the flexibility to buy and sell
al l owances in order to reach em ssions reduction mlestones
in the nost cost-effective way. The proposed rule
therefore, inherently provides for adoption of the |east
costly, nost cost-effective, or |east-burdensone alternative
t hat achi eves the objective of the rule.

The EPA believes that this rul emaking action i s not
subject to the requirenents of UVRA. For regional haze Sl Ps
overall, it is questionable whether a requirenment to submt
a SIP revision constitutes a Federal mandate, as di scussed
in the preanble to the regional haze rule, (64 FR 35761
July 1, 1999). However, today's proposed rule contains no
Federal mandates (under the regul atory provisions of title
Il of the UVRA) for States, local, or tribal governnents or

the private sector. The program contained in 40 CFR 51. 309,
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i ncl udi ng today's proposed anendnents, is an optional
program
E. Executive Order 12898: Environmental Justice

Executive Order 12898 requires that each Federal agency
make achi eving environnmental justice part of its mission by
identifying and addressing, as appropriate,
di sproportionately high and adverse hunman health or
environnmental effects of its programs, policies, and
activities on mnorities and | owinconme popul ati ons.

The EPA believes that this proposed rule should not
rai se any environnmental justice issues. The overall result
of the programis regional reductions in SO. Because this
program woul d |ikely reduce regional and local SO levels in
the air, and because there are separate prograns under the
CAA to ensure that SO, | evel s do not exceed national anbient
air quality standards, it appears unlikely that this program
woul d permt any adverse affects on | ocal popul ations.

F. Executive Order 13045: Protection of Children from

Environmental Health Risks and Safety Risks

Executive Order 13045: “Protection of Children from
Environnental Health R sks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that: (1) is determ ned
to be “economcally significant” as defined under Executive

Order 12866, and (2) concerns an environnental health or
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safety risk that EPA has reason to believe may have a
di sproportionate effect on children. |If the regulatory
action neets both criteria, the Agency nust evaluate the
environmental health or safety effects of the planned rule
on children, and explain why the planned regulation is
preferable to other potentially effective and reasonably
feasible alternatives considered by the Agency. The EPA
interprets Executive Order 13045 as applying only to those
regul atory actions that are based on health or safety risks,
such that the analysis required under section 5-501 of the
Order has the potential to influence the regulation. The
proposal to codify the SO, em ssions reduction programis
not subject to Executive Order 13045 because it does not
establish an environmental standard intended to mtigate
heal th or safety risks.

G. Executive Order 13132: Federalism

Executive Order 13132, entitled Federalism (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure “nmeani ngful and tinely input
by State and | ocal officials in the devel opment of
regul atory policies that have federalisminplications.”
“Policies that have federalisminplications” is defined in
the Executive Order to include regul ations that have

“substantial direct effects on the States, on the
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rel ati onshi p between the national governnent and the States,
or on the distribution of power and responsibilities anong
t he various |evels of governnent.”

Under section 6(b) of Executive Order 13132, EPA may
not issue a reqgulation that has federalisminplications,
that inposes substantial direct conpliance costs, and that
is not required by statute, unless the Federal governnment
provi des the funds necessary to pay the direct conpliance
costs incurred by State and | ocal governnments, or EPA
consults with State and |l ocal officials early in the process
of devel oping the proposed regul ation. Under section 6(c)
of Executive Order 13132, EPA may not issue a regulation
that has federalisminplications and that preenpts State
I aw, unless the Agency consults with State and | ocal
officials early in the process of devel oping the proposed
regul ati on.

Thi s proposed rul e does not have federalism
inplications. It will not have substantial direct effects
on the States, on the relationship between the national
government and the States, or on the distribution of power
and responsibilities anong the various | evels of governnent,
as specified in Executive Order 13132. As an optional
program the proposed rule will not directly inpose

significant new requirenents on State and | ocal governnents.
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In addition, even if the proposed rule did have federalism
inplications, it will not inpose substantial direct
conpliance costs on State or |ocal governnments, nor will it
preenpt State | aw.

Consi stent with EPA policy, EPA nonetheless consulted
with State and | ocal officials early in the process of
devel opi ng the proposed regul ation, to provide them an
opportunity for neaningful and timely input into its
devel opnent. These consultations included a working neeting
with State and | ocal officials, and nunerous di scussions
with commttees and foruns of the WRAP.
In the spirit of Executive Order 13132, and consistent with
EPA policy to pronote conmuni cati ons between EPA and State
and | ocal governnents, EPA specifically solicits conment on
this proposed rule from State and | ocal officials.
H. Executive Order 13175: Consultation and Coordination
with Indian Tribal Governments

Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governnents” (65 FR 67249,
Novenber 6, 2000), requires EPA to, anong other things,
ensure “nmeani ngful and tinely input by tribal officials in
t he devel opnent of regulatory policies that have tri bal
inplications.” “Policies that have tribal inplications” is

defined in the Executive Order to include regul ations that
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have “substantial direct effects on one or nore |ndian
Tribes, on the rel ationship between the Federal governnent
and the Indian Tribes, or on the distribution of power and
responsi bilities between the Federal governnment and | ndian
Tri bes.”

Under section 5(b) of Executive Order 13175, EPA may
not issue a reqgulation that has tribal inplications, that
i nposes substantial direct conpliance costs, and that is not
required by statute, unless the Federal governnent provides
the funds necessary to pay the direct conpliance costs
incurred by tribal governnents, or EPA consults with triba
officials early in the process of devel oping the proposed
regul ati on. Under section 5(c) of the Executive Order, EPA
may not issue a regulation that has tribal inplications and
that preenpts tribal |law, unless the Agency consults with
tribal officials early in the process of devel oping the
proposed regul ati on.

Thi s proposed rule may have tribal inplications, but
EPA believes that it will neither inpose substantial direct
conpliance costs on the Tribes nor preenpt tribal law. The
EPA is seeking input frompotentially affected Tri bes before
reaching a conclusion on whether this rule will have tri bal
inplications. This is due, in large part, to the voluntary

nature of this programand the uncertainty of potential
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i mpacts on Tribes in the event a State or Tribe chooses to
participate in the program Possible inpacts on Tribes
choosing to opt into the program are discussed above in unit
1l of this preanble. The EPA specifically requests
comments fromtribal governnents on whether this proposed
rule, if finalized, constitutes a policy that has triba
inplications as defined in E.O 13175.

The EPA notes that the WRAP consulted extensively with
tribal representatives in the devel opnent of the Annex, the
docunent which provided the basis for today' s proposed
rul emaki ng. The Annex provides recognition of Tribes
t hroughout the docunent and a specific discussion of tribal
i ssues in Attachnent F. Today's rul emaking closely mrrors
t he recomrendati ons of the WRAP and therefore reflects
di scussi ons between the WRAP and Tri bes.

In any case, prior to the issuance of the final rule,
EPA wi Il provide additional opportunities for consultation
with tribal officials or authorized representatives of
tribal governnments on the potential inpacts of the proposed
rule on Tribes and whether the rule has tribal inplications.
The EPA will consider concerns expressed by tribal officials
during these consultations in the devel opnment of the final
rule. This consultation will be conducted consistent with

the requirenments of E.O 13175 and afford Tri bes
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opportunities to provide additional input into the
devel opment of this rule. In the preanble to the final
rule, EPA wl!l include a discussion of the consultation we
have undertaken and our concl usions regarding tri bal
inplications. The EPA specifically solicits additional
coment on this proposed rule fromtribal officials.
I. National Technology Transfer and Advancement Act

Section 12(d) of the National Technol ogy Transfer and
Advancenment Act of 1995 (“NTTAA’), Pub. L. No. 104-113,
Section 12(d) (15 U.S.C. 272 note) directs EPA to use
vol untary consensus standards in its regulatory activities
unl ess to do so would be inconsistent with applicable | aw or
ot herw se inpractical. Voluntary consensus standards are
techni cal standards (e.g., materials specifications, test
nmet hods, sanpling procedures, and busi ness practices) that
are devel oped or adopted by voluntary consensus standards
bodi es. The NITAA directs EPA to provide Congress, through
OVB, expl anations when the Agency decides not to use
avai |l abl e and applicabl e voluntary consensus standards.

However, this action does not incorporate any
requirenents to use any particular technical standards, such
as specific measurenment or nonitoring techni ques.
Therefore, EPA is not considering the use of any voluntary

consensus standards in this rul emaking. The proposed rule
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does require States to devel op em ssions quantification
protocols and nonitoring procedures for their SIPs as part
of the market trading program However, EPA generally
defers to the choices the States nmake in their SIPs when the
CAA does not prescribe requirenents, so EPA is not proposing
to require the use of specific, prescribed techniques or
met hods in those SIPs. Neverthel ess, while EPA believes
that it is not necessary to consider the use of any
vol untary consensus standards for this proposal, we wll
encourage States and tribes to consider the use of such
standards in the devel opnent of these protocols.

We wel conme conmments on this aspect of the proposed
rul emaki ng.
J. Executive Order 13211: Actions Concerning Regulations
That Significantly Affect Energy Supply, Distribution, or
Use

Executive Order 13211, "Actions Concerni ng Regul ations

That Significantly Affect Energy Supply, Distribution, or
Use," (66 FR 28355, May 22, 2001), provides that agencies
shal | prepare and submt to the Adm nistrator of the Ofice
of Information and Regul atory Affairs, OVB, a Statenent of
Energy Effects for certain actions identified as
"significant energy actions." Section 4(b) of Executive

Order 13211 defines "significant energy actions" as "any
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action by an agency (normally published in the Federal
Reqgi ster) that pronulgates or is expected to lead to the
pronmul gation of a final rule or regulation, including
noti ces of inquiry, advance notices of proposed rul emaking,
and notices of proposed rulemaking: (1)(i) that is a
significant regulatory action under Executive O der 12866 or
any successor order, and (ii) is likely to have a
significant adverse effect on the supply, distribution, or
use of energy; or (2) that is designated by the
Adm nistrator of the Ofice of Informati on and Regul atory
Affairs as a significant energy action."” Under Executive
Order 13211, a Statement of Energy Effects is a detailed
statenent by the agency responsible for the significant
energy action relating to: (i) any adverse effects on energy
supply, distribution, or use including a shortfall in
supply, price increases, and increased use of foreign
supplies should the proposal be inplenented, and (ii)
reasonabl e alternatives to the action with adverse energy
effects and the expected effects of such alternatives on
energy supply, distribution, and use.

While this rulemaking is a "significant regul atory
action" under Executive Order 12866, EPA has determ ned that
this rulemaking is not a significant energy action because

it is not likely to have a significant adverse effect on the
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supply, distribution, or use of energy. In the proposed
rule, if States chose to inplenent the option provided by 40
CFR 51.309, this would lead to a regional reduction in SO
em ssions in order to neet the WRAP's SO, m | estones for the
2003-2018 tine period. The WRAP' s anal ysis of the programs
requirenents results in the foll owi ng projections:?®

— No reduction in crude oil supply;

— No reduction in fuel production;

— 0.0 percent to 0.2 percent increase in whol esal e
electricity prices in 2018;

— Production cuts in coal in the western States
bal anced by increases in coal production in the Appal achi an
regi on;

— No increase in energy distribution costs;

— No significantly increased dependence on foreign
suppl i es of energy;

— Adverse inpacts on enploynent, gross regiona
product, and real disposable incones in the affected western
States of |ess than 0.05 percent in 2018;

— Room for new sources of electrical generating

capacity within the target SO, eni ssion |evels.

26

| CF consulting, Final Report on Regional Econom c |Inpacts of
Annex. Transmitted to Tim Smth, EPA/ QAQPS by Patri ck
Cumm ns, WRAP Co- Proj ect Manager, June 29, 2001.
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G ven the particular concern in the Wst regarding
needed el ectrical generating capacity, EPA believes it
i nportant to note the WGA statenent that "the concl usion
[... of their analysis...] is that sulfur dioxide em ssions
reductions m |l estones should in no way inpede the
construction of new coal-fired power plants in the
West 27, . . "

Furt hernore, an assessnent by WGA of the effects of the
WRAP Annex indicates that it is possible to build 7000
nmegawatts or nore of new coal fired generation at any tine
bet ween 2001 and 2018 wit hout exceedi ng the SO, eni ssion
m | estones in the Annex.?® However the anount of negawatts
that could be built is affected by anal ytical assunptions
regarding fuel mx and quality, capacity utilization
control levels, and the demarcation of fuel use regions.
Addi tional scenarios included in the WGA anal ysi s show t hat
there could be roomfor 19,000 negawatts of generation

capacity.

27

Menor andum from Ji m Souby to Staff Council, State
Environnental Directors and State Air Directors, "Energy and
Air Quality Issues.” February 23, 2001.

28

Techni cal Menorandum "Anal ysis of New Coal - Fi red Power

Pl ants Under the Proposed Sul fur D oxide Em ssion Reduction
M| estones for the Nine-State Gand Canyon Visibility
Transport Region." February 22, 2001.
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The EPA believes that the program contained in the
Annex and in today's proposed rule will not result in energy
reduction of 500 or nore negawatts installed production
capacity. Under this program considerable flexibility is
afforded to electricity generators on howto conply with the
program Even if the trading programis triggered and
sources nust conply with all owances, we believe that the
| east-cost solutions afforded by the tradi ng program and

the ability to secure en ssions reductions from ot her

WRAP Annex - Page 148 of 178

sources, will nake it very unlikely that the program woul d
| ead to pl ant shut downs.
List of Subjects in 40 CFR Part 51

Environnental protection, Admnistrative practice and
procedure, Air pollution control, Carbon nonoxide, N trogen
di oxide, Particulate matter, Sulfur oxides, Volatile organic

conpounds.

Dat ed:

Christine Todd Wit man,
Adm ni strator.
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For the reasons set forth in the preanble, part 51 of
chapter | of title 40 of the Code of Federal Regulations is
proposed to be anended as foll ows:
PART 51 - REQUIREMENTS FOR PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION PLANS
Subpart P - Protection of Visibility
1. The authority citation for part 51 continues to
read as foll ows:
Authority: 42 U. S. C. 7410-7671q.
2. Section 51.309 is anended by:
a. Revising paragraph (b)(5).
b. Addi ng paragraphs (b)(8) and (b)(9).
c. Revising paragraph (c).
d. Revising paragraphs (d)(4)(i) through
(d) (4) (iv).
e. Revising paragraph (f)(1)(i).
f. Addi ng paragraph (h).
The revisions and additions read as foll ows:
851.309 Requirements Related to the Grand Canyon Visibility
Transport Commission.
ok % x *
(by* * =
(5) MIlestone neans the maxi mum | evel of annua

regi onal sulfur dioxide em ssions for a given year, assessed
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annual |y consistent with paragraph (h)(2) of this section
begi nning in the year 2003.

(8) BHP San Manuel neans:

(1) the copper snelter located in San Manuel, Arizona
whi ch operated during 1990, but whose operations were
suspended during the year 2000,

(1i) The same snelter in the event of a change of nane
or owner ship.

(9) Phel ps Dodge Hi dal go neans:

(i) The copper snelter |ocated in Hidal go, New Mexico
whi ch operated during 1990, but whose operations were
suspended during the year 2000,

(ii) the sanme snelter in the event of a change of nane
or ownership.

(c) Each Transport Region State may neet the
requi renents of 851.308(b) through (e) by electing to submt
an inplenentation plan that conplies with the requirenents
of this section. Each Transport Region State nust submt an
i npl enent ati on plan addressi ng regi onal haze visibility
inpairnment in the 16 Class | areas no | ater than Decenber
31, 2003. Indian Tribes may submt inplenentation plans
after the Decenber 31, 2003 deadline. A Transport Region

State that elects not to submt an inplenentation plan that
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conplies with the requirenents of this section (or whose
pl an does not conply with all of the requirenents of this
section) is subject to the requirenents of 851.308 in the
sanme manner and to the sane extent as any State not i ncluded
within the Transport Regi on.
ok ok K %

(d)y* * *

(4)* * *

(1) Sulfur dioxide mlestones consistent with paragraph
(h)(1) of this section.

(ii) Mnitoring and reporting of sulfur dioxide
em ssions. The plan subm ssion nust include provisions
requiring the annual nonitoring and reporting of actual
stationary source sul fur dioxide em ssions within the State.
The nonitoring and reporting data nust be sufficient to
determ ne whether a 13 percent reduction in actual em ssions
has occurred between the years 1990 and 2000, and for
determ ning annual ly whether the mlestone for each year
bet ween 2003 and 2018 is exceeded, consistent w th paragraph
(h) (2) of this section. The plan subm ssion nust provide
for reporting of these data by the State to the
Adm ni strator and to the regional planning organization

consi stent wth paragraph (h)(2) of this section.
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(i) Criteria and Procedures for a Market Trading
Program The plan nust include the criteria and procedures
for activating a market trading programw thin 5 years
consistent with paragraph (h)(3) of this section if an
applicable mlestone is exceeded. The plan nust al so
provide for inplenmentation plan assessnents of the program
in the years 2008, 2013, and 2018.

(iv) Provisions for market tradi ng program conpliance
reporting consistent with paragraph (h)(3) of this section.
k% x %

(f) * * =

(1) * * =

(i) The annex nust contain quantitative em ssions
m | estones for stationary source sul fur dioxide em ssions
for the reporting years 2003, 2008, 2013 and 2018. The
m | estones nust provide for steady and continuing em ssions
reductions for the 2003-2018 tine period consistent with the
Comm ssion’s definition of reasonable progress, its goal of
50 to 70 percent reduction in sulfur dioxide em ssions from
1990 actual em ssion |levels by 2040, applicable requirenents
under the CAA, and the tim ng of inplenentation plan
assessnents of progress and identification of deficiencies
which will be due in the years 2008, 2013, and 2018. The

m | est ones nust be shown to provide for greater reasonabl e
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progress than woul d be achi eved by application of best

avai l able retrofit technol ogy (BART) pursuant to

851.308(e)(2) and woul d be approvable in |lieu of BART.

*

Sour ces of Sul fur

* * *

(h) Em ssions Reduction Program for

Maj or | ndustri al

Di oxi de.

subm ssi on mnust

reducti on program for

maj or

The first

i ndustri al

i npl enent ati on pl an

include a stationary source em ssions

sources of sul fur

di oxi de that neets the foll ow ng requirenents:

(1) Regiona

sul fur dioxide m |l estones.

The pl an mnust

include the mlestones in Table 1, and provide for the

adj ustnents in paragraphs 51.309(h)(1)(i) through (iv) of

this section.

Table 1.

Table 1 foll ows:

Sulfur Dioxide Emissions Milestones.

Column Column 2 Column 3 Column 4

1

For the if BHP San if neither BHP and the emission

year. .. Manuel and San Manuel nor inventories for these
Phelps Dodge Phelps Dodge years will determine
Hidalgo resume Hidalgo resumes whether emissions are
operation, the operation, the greater than or less than
maximum regional minimum regional the milestone:
sulfur dioxide sulfur dioxide
milestone is... milestone is...

2003 720, 000 tons 682, 000 tons 2003

2004 720, 000 tons 682, 000 tons Aver age of 2003 and 2004

2005 720, 000 tons 682, 000 tons Aver age of 2003, 2004 and

2005
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Column Column 2 Column 3 Column 4
1
For the if BHP San if neither BHP and the emission
year. .. Manuel and San Manuel nor inventories for these
Phelps Dodge Phelps Dodge years will determine
Hidalgo resume Hidalgo resumes whether emissions are
operation, the operation, the greater than or less than
maximum regional minimum regional the milestone:
sulfur dioxide sulfur dioxide
milestone is... milestone is...
2006 720, 000 tons 682, 000 tons Aver age of 2004, 2005 and
2006
2007 720, 000 tons 682, 000 tons Aver age of 2005, 2006, and
2007
2008 718, 333 tons 680, 333 tons Aver age of 2006, 2007, and
2008
2009 716,667 tons 678,667 tons Aver age of 2007, 2008 and
2009
2010 715, 000 tons 677,000 tons Aver age of 2008, 2009 and
2010
2011 715, 000 tons 677,000 tons Aver age of 2009, 2010, and
2011
2012 715, 000 tons 677,000 tons Aver age of 2010, 2011, and
2012
2013 695, 000 tons 659, 667 tons Aver age of 2011, 2012, and
2013
2014 675, 000 tons 642,333 tons Aver age of 2012, 2013, and
2014
2015 655, 000 tons 625, 000 tons Aver age of 2013, 2014, and
2015
2016 655, 000 tons 625, 000 tons Aver age of 2014, 2015, and
2016
2017 655, 000 tons 625, 000 tons Aver age of 2015, 2016, and
2017
2018 510, 000 tons 480, 000 tons Year 2018 only
each no nmore than no nmore than Three-year average of the
year 510, 000 tons 480, 000 tons year and the two previous
after years, or any alternative
2018 provided in a future plan

revi sions under
8§51. 308(f).
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(1) Adjustnment for States and Tribes Which Choose Not
to Participate in the Program and for Tribes that choose to
opt into the program after the 2003 deadline.If a State or
Tri be chooses not to submt an inplenmentation plan under the
option provided in 851.309, the anmounts for that State or
Tribe which are listed in Table 2 nust be subtracted from
the mlestones that are included in the inplenentation plans
for the remaining States and Tri bes. For Tribes that opt
into the programafter 2003, the amounts in Table 2 of 4
will be automatically added to the m | estones that are
included in the inplenmentation plans for the participating
States and Tribes, beginning with the first year after the
tribal inplenentation plan inplenenting 851.309 is approved
by the Adm nistrator. The amounts listed in Table 2 are for
pur poses of adjusting the mlestones only, and they do not
represent anmounts that nust be all ocated under any future
trading program Table 2 foll ows:

Table 2. Amounts Subtracted from the Milestones for States

and Tribes Which do not Exercise the Option Provided by

§51.3009.
State 2003 2004 2005 2006 2007 2008 2009 2010
or
Tribe

1 Arizona 117,372 | 117,372 | 117,372 | 117,372 | 117,372 | 117,941 | 118,511 | 119, 080
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State
or
Tribe

2003

2004

2005

2006

2007

2008

2009

2010

2.Cali-
fornia

37, 343

37, 343

37, 343

37,784

37, 343

36, 363

35, 382

34, 402

3. Col or ado

98, 897

98, 897

98, 897

98, 897

98, 897

98, 443

97, 991

97, 537

4.1 daho

18,016

18,016

18,016

18,016

18,016

17, 482

16, 948

16, 414

5. Nevada

20, 187

20, 187

20, 187

20, 187

20, 187

20, 282

20, 379

20, 474

6. New
Mexi co

84, 624

84, 624

84, 624

84, 624

84, 624

84, 143

83, 663

83, 182

7.Oregon

26, 268

26, 268

26, 268

26, 268

26, 268

26, 284

26, 300

26, 316

8. Ut ah

42,782

42,782

42,782

42,782

42,782

42,795

42, 806

42,819

9. Woni ng

155, 858

155, 858

155, 858

155, 858

155, 858

155, 851

155, 843

155, 836

10. Navaj o
Nat 1 on

53, 147

53, 147

53, 147

53, 147

53, 147

53, 240

53, 334

53, 427

11. Shoshon
e- Bannock
Tri be of
the Fort
Hal |

Reser -
vation

4,994

4,994

4,994

4,994

4,994

4,994

4,994

4,994

12.U e
I ndi an
Tri be
of the
U nt ah
and
CQur ay
Reser -
vati on

1,129

1,129

1,129

1,129

1,129

1,131

1,133

1,135

13. W nd
R ver

Reser -
vati on

1, 384

1, 384

1, 384

1,384

1,384

1, 384

1, 384

1,384
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State
or
Tribe

2011

2012

2013

2014

2015

2016

2017

2018

1. Ari zona

119, 080

119, 080

116, 053

113,025

109, 998

109, 998

109, 998

82,302

2.Cali -
fornia

34, 402

34, 402

33, 265

32,128

30, 991

30, 991

30, 991

27,491

3. Col orado

97, 537

97, 537

94, 456

91, 375

88, 294

88, 294

88, 294

57, 675

4.1 daho

16, 414

16, 414

15, 805

15, 197

14,588

14,588

14,588

13, 227

5. Nevada

20, 474

20, 474

20, 466

20, 457

20, 449

20, 449

20, 449

20, 232

6. New

Mexi co

83, 182

83, 182

81, 682

80, 182

78, 682

78, 682

78, 682

70, 000

7.Oregon

26, 316

26, 316

24,796

23,277

21, 757

21, 757

21, 757

8, 281

8. Ut ah

42,819

42, 819

41, 692

40, 563

39, 436

39, 436

39, 436

30, 746

9. Wyom ng

155, 836

155, 836

151, 232

146, 629

142,025

142, 025

142,025

97,758

10. Navaj o

Nati on

53, 427

53, 427

52,707

51, 986

51, 266

51, 266

51, 266

44,772

11. Shosho
ne-
Bannock
Tri be of
t he Fort
Hal |
Reser -
vation

4,994

4,994

4,994

4,994

4,994

4,994

4,994

4,994

12. Ute

I ndi an
Tri be of
t he

Ui nt ah
and Our ay
Reser -
vation

1,135

1,135

1,135

1,135

1,135

1,135

1,135

1,135

13. Nort he
rn

Ar apaho
and
Shoshone
Tri bes of
the W nd
Ri ver
Reser -
vation

1, 384

1,384

1, 384

1,384

1, 384

1,384

1, 384

1,384
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(1i) Adjustnment for Future Operation of Copper Snelters.

(A) The plan must provide for adjustnents to the
m | estones in the event that Phel ps Dodge Hi dal go and/ or BHP
San Manuel resune operations or that other snelters increase
their operations.

(B) The plan nust provide for adjustnments to the
m | estones according to Tables 3a and 3b except that if
either the H dalgo or San Manuel snelters resunes operation
and is required to obtain a permt under 40 CFR 52.21 or 40
CFR 51. 166, the adjustnent to the m | estone nust be based
upon the levels allowed by the permt. In no instance nay
the adjustnent to the m|estone be greater than 22,000 tons
for the Phel ps Dodge Hidal go, greater than 16,000 tons for
BHP San Manuel, or nore than 30,000 tons for the conbination
of the Phel ps Dodge Hi dal go and BHP San Manuel snelters for
the years 2013 through 2018. Tables 3a and 3b foll ow

Table 3a. Adjustments to the Milestones for Future

Operations of Copper Smelters.
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Scenario If this and this then you
happens happens. .. calculate the
.. milestone by adding

this amount to the
value in column 3 of
Table 1:

1 Phel ps Phel ps Dodge Hi dalgo [ A. Beginning with the
Dodge resumes production year that production
Hi dal go consi stent with past resumes, and for each
resumes operations and year up to the year
operation, em ssions 2012, the m |l estone
but BHP San increases by:

Manuel does

not (1) 22,000 tons PLUS
(2) Any anounts
identified in Table 3b
B. For the years 2013
through 2018, the
m | estone increases by
this amount or by
30, 000 tons, whichever
is |less.

2 Phel ps Phel ps Dodge Hi dalgo | A. Beginning with the
Dodge resumes operation in |year that production
Hi dal go a substantially resumes, and for each
resumes di fferent manner year up to the year
operation, such that em ssions 2012, the mlestone
but BHP San |will be less than increases by:

Manuel does for past operations
not (an example would be [ (1) Expected em ssions
running only one for Phel ps Dodge
portion of the plant Hi dal go (not to exceed
to produce sul fur 22,000 tons), PLUS
acid only)
(2) Any anounts
identified in Table 3b
B. For the years 2013
t hrough 2018, the
m | estone increases by
this amount or by
30, 000 tons, whichever
is |less.

3 BHP San BHP San Manuel A. 16,000 tons PLUS
Manuel resumes production
resumes consi stent with past B. Any amounts
operation, operations and identified in Table 3b
but Phel ps em ssions
Dodge
Hi dal go

does not
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Scenario If this and this then you
happens happens. .. calculate the
milestone by adding
this amount to the
value in column 3 of
Table 1:
4 BHP San BHP San Manuel A. Expected em ssions
Manuel resumes operations for BHP San Manuel
resumes in a substantially (not to exceed 16, 000
operation, di fferent manner tons) PLUS
but Phel ps such that em ssions
Dodge will be less than
Hi dal go for past operations B. Any amounts
does not (an example would be |[identified in Table 3b
running only one
portion of the plant
to produce sul fur
acid only)
5 Bot h Phel ps Both snelters resume | AL Beginning with the
Dodge producti on year that production
Hi dal go and consistent with past resumes, and for each
BHP San operations and year up to the year
Manuel em ssions 2012, the m |l estone
resume i ncrease by 38,000
operations tons.
B. For the years 2013
t hrough 2018, the
m | estone increases by
30, 000 tons.
6 Bot h Phel ps Phel ps Dodge Hidalgo | A. For the year that
Dodge resumes production production resumes,
Hi dal go and | consistent with past |a&nd for each year up
BHP San operations and tp the year 2012, the
S m | est one increases
Manuel em ssions, but BHP by:
resume San Manuel resumes

operations

operations in a
substantially

di fferent manner
such that em ssions
will be less than
for past operations
(an exanpl e woul d be
runni ng only one
portion of the plant
to produce sul fur
acid only)

(1) 22,000 PLUS

(2) Expected em ssions
for San Manuel (not to
exceed 16, 000 tons)

B. For the years 2013
t hough 2018, the

m | estone increases by
this same amount, or
by 30, 000 tons,

whi chever is |ess.




161

Scenario If this and this then you
happens happens. .. calculate the
milestone by adding
this amount to the
value in column 3 of
Table 1:
7 Bot h Phel ps BHP San Manuel A. For the year that
Dodge resumes production production resumes,
Hi dal go and consi stent with past and for each year up
BHP San operations and to the year 2012, the
Manuel em ssions, but m | estone increases
resume Phel ps Dodge Hi dal go | by:
operations resumes operations
in a substantially (1) 16,000 PLUS
di fferent manner
SPCh that emssions (2) expected Hidal go
w1l be less thgn em ssions (not to
for past operations exceed 22,000 tons)
(an exanpl e woul d be
running only one
portion of the plant B. For the years 2013
to produce sul fur though 2018, the
acid only) nl!estone increases hy
this same amount, or
by 30, 000 tons,
whi chever is |ess.
8 Bot h Phel ps A. Any amounts
Dodge identified in table 3b
Hi dal go and
BHP San
Manuel do

not resume
operations
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Adjustments for Certain Copper Smelters Which

Operate Above Baseline Levels.

Where it applies
in table 3a, if
the following
smelter. .

complies with
existing permits
but has actual
annual emissions
that exceed the
following baseline
level. ..

...the milestone
increases by the
difference between
actual emissions
and the baseline
level, OR

the following
amount, whichever
is less.

Asar co Hayden 23,000 tons 3,000 tons
BHP San Manuel 16, 000 tons 1,500 tons
Kennecott Salt 1, 000 tons 100 tons
Lake

Phel ps Dodge Chino | 16,000 tons 3,000 tons
Phel ps Dodge 22,000 tons 4,000 tons
Hi dal go

Phel ps Dodge M am |8, 000 tons 2,000 tons

(ti1) Adjustnments for changes in em ssion nonitoring or

cal cul ati on net hods.

The plan nust provide for adjustnents

to the mlestone to reflect changes in sul fur dioxide

em ssion nonitoring or

is included in the program

under

paragraph(h)(2)(iii)(D) of this section.

measur enent net hods for a source that

i ncl udi ng changes identified

Any such

adj ust mrent based upon changes to em ssions nonitoring or

measur enent net hods nust be made in the form of an

i npl enentation plan revision that conplies with the
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procedural requirenments of 851.102 and 851.103. The
i npl ementation plan revision nust be submtted to the
Adm ni strator no later than the first due date for a
periodic report under paragraph(d)(10) of this section
foll ow ng the change in em ssion nonitoring or measurenent
met hod.

(1v) Adjustments for changes in flow rate nmeasurenent
met hods. The inplenentation plan nust provide for
adjustnments to the m | estones for sources using the nethods
contained in 40 CFR part 60, appendix A, Methods 2F, 2G and
2H

(v) Adjustnents for illegal em ssions. The
i npl enentation plan nust provide for adjustnents to the
m | estones if any source in the program decreases its sulfur
di oxi de em ssions in order to conply with applicable
regul ati ons which were in effect prior to the cal cul ati on of
t he source’s baseline sul fur dioxide em ssions. The plan
nmust provide that the mlestone nust be decreased by an
appropriate anount based on a reforecasted cal cul ati on of
the source’s decreased sul fur dioxide em ssions. Any such
adj ust nrent based upon illegal em ssions nust be made in the
formof an inplementation plan revision that conplies with

t he procedural requirenments of 8851.102 and 51. 103.
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(vi) Adjustnment based upon program audits. The plan
nmust provide for appropriate adjustnments to the m | estones
based upon the results of programaudits. Any such
adj ust nrent based upon audits nust be nmade in the formof an
i npl emrentation plan revision that conplies with the
procedural requirenents of 8851.102 and 51.103. The
i npl enentation plan revision nust be submtted to the
Adm ni strator no later than the first due date after the
audit for a periodic report under (d)(10) of this section.

(vii) Adjustnment for individual sources opting into the
program The plan nust provide for adjustnents to the
m | estones for any source choosing to participate in the
program even t hough they do not neet the 100 tons per year
criterion for inclusion. Any such adjustnents nust be made
in the formof an inplenentation plan revision that conplies
with the procedural requirenments of 8851.102 and 51. 103.

(2) Requirenments for nonitoring, record keeping and

reporting of actual annual enissions of sulfur dioxide

(i) Sources included in the program The inplenentation

pl an nust provide for annual em ssion nonitoring and
reporting, beginning with cal endar year 2003, for al
sour ces whose actual em ssions of sulfur dioxide are 100

tons per year or nore as of 2003, and all sources whose
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actual em ssions are 100 tons or nore per year in any
subsequent year. States and Tri bes may include other
sources, if the inplenentation plan provides for the sane
procedures and nonitoring as for other sources in a way that
is federally enforceable.

(11) Docunentation of em ssions calculation nethods. The

i npl enentati on plan nust provide docunentation, consistent

wi th EPA s applicabl e gui dance on preparati on of em ssions
inventories, of the specific nethodol ogy used to cal cul ate
em ssions for each emtting unit during the base year. The
i npl enmentation plan nust al so provide for docunentation for
each em ssion unit of any change to the specific nethodol ogy
for each year after the base year

(1i1) Record keeping. The inplenentation plan mnust

provide for the retention of records for at |east 5 years
fromthe establishment of the record. |If a record wll be
the basis for an adjustnment to the mlestone as provided for
i n paragraph(h)(1) of this section, that record nust be
retained for at least 5 years after the date of the SIP
revision which reflects the adjustnent.

(1v) Conpletion and subm ssion of em ssions reports.

The inpl enmentation plan nmust provide for collection of the
em ssions data, quality assurance, and public review and

subm ssion to the Adm nistrator and to each State and Tri be
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whi ch has subm tted an inplenentation plan under this
section by no later than Septenber 30 of the follow ng year.
For sources for which changes in em ssion quantification
met hods require adjustnents under paragraph (h)(1)(iii) of
this section, the em ssions reports nust reflect the nethod
in place before the change, for each year until the
m | estone has been adjusted. |If each of the States which
have submtted an inplenentation plan under this section
have identified a regional planning organization to
coordi nate the annual conparison with the mlestone, the
i npl enentation plan nust provide for reporting of this

information to the regional planning body.

(v) Exceptions reports. The emi ssions report submtted
by each State and Tri be under paragraph(h)(2)(ii) of this
section nust provide for exceptions reports containing the
f ol | owi ng:

(A) identification of new or additional sulfur dioxide

sources greater than 100 tons per year that were not

contained in the previous year em ssions report;

(B) identification of sources shut down or renoved from

the previous year em ssions report;

(C explanation for em ssions variations at any covered

source that exceeds plus or mnus 20 percent fromthe

previ ous year em ssions report;
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(D) identification and expl anation of new em ssions
noni toring and reporting nethods at any source. The
use of any new nmethods requires an adjustnent to the
m | estones according to paragraph(h)(1)(iii) of this
section.

(vi) Reporting of em ssions for the Mbohave CGenerating

Station for the years 2003 through 2006. For the years 2003,

2004, 2005, and for any part of the year 2006 before
installation and operation of sulfur dioxide controls at the
Mohave CGenerating Station, em ssions fromthe Mbhave
Generating Station will be cal culated using a sul fur dioxide
em ssion factor of 0.15 pounds per mllion BTU.

(vii) Special provision for the year 2013. The

i npl ementation plan nust provide that in the em ssions
report for cal endar year 2012, which is due by Septenber 30,
2013 under paragraph(h)(2)(ii) of this section, each State
has the option of including calendar year 2018 eni ssion
projections for each source, in addition to the actual

em ssions for each source for cal endar year 2012.

(3) Annual conparison of em ssions to the nlestone.

(1) The inplenmentation plan nmust provide for a
conpari son each year of annual SO, em ssions for the region
agai nst the appropriate mlestone. In making this

conpari son
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(A) Each State or Tribe must nake the conparison, using
its annual em ssions report and em ssions reports from ot her
States and Tri bes reported under paragraph(h)(2)(ii) of this
section, or

(B) Where each State or Tribe has designated a regiona
pl anni ng organi zation for this purpose, the regional
pl anni ng organi zati on nmakes the conparison, using
i nformation provided by each State and Tri be.

(ii) Beginning with an initial public review draft
report due Decenber 31, 2004 that makes the conparison for
the year 2003 mlestone, the inplenentation plan nust
provi de the public with a public review draft conparison by
no | ater than Decenber 31 of each year. This public review
draft nmust be issued by each State or Tribe or in a
coordi nated report by the regional planning body.

(iii) The inplenmentation plan nust provide for a final
determ nation by each State or Tribe, or by the regional
pl anni ng organi zati on desi gnated by each State or Tribe, of
whet her or not the annual mlestone is exceeded. The
determ nation nust take into account public conmments on the
draft report. This determ nation nust be submtted to the
Adm ni strator by the end of March of the year follow ng

i ssuance of the initial public review draft report. The
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first final determnation will be due to the Adm nistrator
on March 31, 2005.

(iv) Special considerations for year 2012 report. |If
each State or Tribe has included cal endar year 2018 em ssion
proj ections under paragraph(h)(2)(v) of this section, then
the report for the year 2012 mil estone which is due by
Decenber 31, 2013 under paragraph(h)(3)(ii) of this section
may al so include a conparison of the regional year 2018
em ssions projection with the mlestone for cal endar year
2018. If the report indicates that the year 2018 m | estone
wi |l be exceeded, then each State or Tribe, or the regiona
pl anni ng organi zati on nay choose to inplenent the market
tradi ng program beginning in the year 2018.

(v) Independent review. The inplenentation plan shal
provide for reviews of the annual em ssions reporting
program by an independent third party. This independent
reviewis not required if a determ nation has been nade
under paragraph(h)(3)(iii) of this section to inplenent the
mar ket trading program The independent review shall be
conpl eted by the end of 2006, and every 5 years thereafter,
and shall include an anal ysis of:

(A) the uncertainty of the reported em ssions data;
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(B) whether the uncertainty of the reported em ssions
data is likely to have an adverse inpact on the annual
determ nation of em ssions relative to the mlestone; and,

(C whether there are any necessary inprovenents for
t he annual adm nistrative process for collecting the
em ssions data, reporting the data, and obtaining public
revi ew of the data.

(4) Market trading program The inplenmentation plan

must provide for inplementation of a market tradi ng program
I f the determ nation required by paragraph(h)(3)(iii) of
this section indicates that a m|estone has been exceeded.
The inpl enentation plan nust provide for the option of

I npl ementation of a market trading programif a report under
paragraph(h)(3)(iv) of this section indicates that projected
em ssions for the year 2018 will exceed the year 2018

m | estone. The inplenentation plan nmust provide for a

mar ket tradi ng program whose provisions are the sanme for
each State or Tribe submitting an inplenmentation plan under
this section. The inplenentation plan nust include the
foll owi ng market trading program provisions:

(i) Allowances. For each source in the program the

i npl enentation plan nust identify the specific allocation of
al | omances, on a tons per year basis, for each cal endar year

from 2009 to 2018. The total of the tons per year
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not exceed the anobunts in Table 4 of this paragraph,
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participating States and Tri bes may

| ess a

20,000 ton anount that nust be set aside for use by Tribes.

The inpl enentation plan may include procedures for

redi stributing the allowances in future years,

the amounts in Table 4 of this paragraph,

anount ,

are not exceeded.

so long as

| ess a 20,000 ton

The i npl enmentati on plan nust

provi de that any adjustnent for a cal endar year applied to

the m | estones under paragraphs (h)(1) (i) through (v) of

this section nmust also be applied to the anounts in Table 4.

Tabl e 4 foll ows:

Table 4.

Total amount of allowances by year.

For this year:

If the two
smelters resume
operations, the
total number of
allowances issued
by States and
Tribes may not
exceed this

If the two
smelters do not
resume operations,
the total number
of allowances
issued by States
and Tribes may not
exceed this

amount: amount:
2009 715, 000 677,000
2010 715, 000 677,000
2011 715, 000 677,000
2012 715, 000 677,000
2013 655, 000 625, 000
2014 655, 000 625, 000
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For this year: If the two If the two
smelters resume smelters do not
operations, the resume operations,
total number of the total number
allowances issued of allowances
by States and issued by States
Tribes may not and Tribes may not
exceed this exceed this
amount: amount:

2015 655, 000 625, 000

2016 655, 000 625, 000

2017 655, 000 625, 000

2018 510, 000 480, 000

(ii) Conpliance with allowances. The inpl enentation

pl an provide that, beginning with the conpliance period 6
years follow ng the cal endar year for which em ssions
exceeded the mlestone and for each conpliance period

t hereafter, each source owner nust hold allowances for each
ton of sulfur dioxide emtted.

(1i1) Em ssions quantification protocols. The

i npl enentation plan nust include specific em ssions
quantification protocols for each source category included
within the program including the identification of sources
subject to part 75 of this chapter. For sources subject to
part 75 of this chapter, the inplenmentation plan may rely on
the em ssions quantification protocol in part 75. For

source categories with sources in nore than one State
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submitting an inplenentation plan under this section, each
State nust use the sane protocol. The protocols nust
provi de consi stent approaches for all sources within a given
source category. The protocols nust provide for reliability
(repeated application obtains results equivalent to EPA-
approved test nethods), and replicability (different users
obtain the sanme or equivalent results that are independently
verifiable). The protocols nust include procedures for
addressi ng m ssing data, which provide for conservative
cal cul ati ons of em ssions and provide sufficient incentives
for sources to conply with the nonitoring provisions.

(iv) Mnitoring and Record keeping. The inplenmentation

pl an must include nonitoring provisions which are consi stent
with the em ssions quantification protocol. Monitoring
required by these provisions nust be tinmely, of sufficient
frequency, and ensure the enforceability of the program

The inpl enmentation plan nust al so include requirenents that
source owners or operators keep records consistent with the
em ssions quantification protocols, and keep all records
used to determ ne conpliance for at least 5 years, unless a
| onger period is required by paragraph(h)(2)(iii) of this
section. For source owners or operators which use banked

al l onances, all records relating to the banked al | owance
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must be kept for at |east 5 years after the banked

al | owances are used.

(v) Tracking system The inplenentation plan nust
provide for submtting data to a centralized systemfor the
tracking of allowances and em ssions. The inplenmentation
pl an must provide that all necessary information regarding
em ssions, allowances, and transactions is publicly
avai l abl e in a secure,
centralized database. The system nust ensure that each
al l omance may be uniquely identified, allow for frequent
updat es, and include enforceabl e procedures for recording
dat a.

(vi) Authorized account representative. The

i npl enentation plan nust include provisions requiring the
owner or operator of each source in the programto identify
an aut horized account representative. The inplenentation
pl an must provide that all matters pertaining to the
account, including, but not limted to, the deduction and
transfer of allowances in the account, and certifications of
t he conpl et eness and accuracy of em ssions and al | onances
transactions required in the annual report under

par agraph(h)(4)(vi) of this section shall be undertaken only

by the authorized account representative.
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(vii) Annual report. The inplenentation plan nust

i nclude provisions requiring the authorized account
representative for each source in the programto denonstrate
and report wthin a specified tine period follow ng the end
of each cal endar year that the source holds all owances for
each ton per year of SO emtted. The inplenentation plan
shall require the authorized account representative to
submt the report

wi thin 60 days of the end of each cal endar year, unless an
alternative deadline is specified consistent with em ssion
nmonitoring and reporting procedures.

(viii) Allowance transfers. The inplenentation plan

must include provisions detailing the process for
transferring all owances between parti es.

(1 x) Em ssions banking. The inplenentation plan may

provi de provisions for the banking of unused all owances.

Any such provisions nust state whet her unused all owances may
be kept for use in future years and descri be any
restrictions on the use of any such all owances. All owances
kept for use in future years may be used in cal endar year
2018 only to the extent that the inplenentation plan ensures
t hat such all owances would not interfere with the

achi evenent of the year 2018 ampunt in Table 4 in paragraph

(O (4) (i) of this section
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(x) Penalties. The inplenmentation plan nmust include
speci fic enforcement penalties to be applied if em ssions
froma source in the program exceed the all owances hel d by
the source. 1In establishing specific enforcenent penalties,
the State or Tribe nust ensure that:

(A) Wien em ssions froma source in the program exceed
the all owances held by the source, each day of the year is a
separate violation; and

(B) Each ton of excess emi ssions is a separate
vi ol ati on.

(xi) Provisions for periodic evaluation of the trading

program The inplenentation plan nust provide for an

eval uation of the trading programno |later than 3 years

following the first full year of the trading program and at

| east every 5 years thereafter. Any changes warranted by

t he eval uati on should be incorporated into the next periodic

SIP or TIP revision required under paragraph(d)(10) of this

section. The evaluation should be conducted by an

i ndependent third party and should include an anal ysis of:
(A) Whether the total actual em ssions could exceed the

values in 851.309(h)(4)(i), even though sources conply with

their all owances;
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(B) Whet her the program achi eved the overall em ssion
mlestone it was intended to reach, and a di scussion of
actions that have been necessary to reach the m | estone;

(C The effectiveness of the conpliance, enforcenent
and penal ty provisions;

(D) The adm nistrative costs of the programto sources
and to State and tribal regulators, including a discussion
of whether States and Tri bes have enough resources to
i npl enent the tradi ng program

(E) Whether the market trading programhas likely |ed
to decreased costs for reaching the mlestone relative to a
non- mar ket based approach, including a discussion of the
mar ket price of allowances relative to control costs that
m ght have ot herwi se been i ncurred;

(F) Whether the trading programresulted in any
unexpected beneficial effects, or any unintended detrinental
effects;

(G Wiether the actions taken to reduce sul fur dioxide
have | ed to any unintended increases in other pollutants;

(H Wiether there are any changes needed in em ssions
nmonitoring and reporting protocols, or in the admnistrative

procedures for program adm nistration and tracking;
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(I') The effectiveness of the provisions for interstate
tradi ng, and whether there are any procedural changes needed
to make the interstate nature of the program nore effective.
(5 What other provisions are required for the progranf
The inpl enmentation plan nmust provide for:

(i) permtting of affected sources. For sources subject

to part 70 or part 71 of this chapter, the inplenentation
pl an requirenents for em ssions reporting and for the
tradi ng program under paragraph(h) of this section nust be
I ncorporated into the part 70 or part 71 permt. For
sources not subject to part 70 or part 71, the requirenents
must be incorporated into a permt that is enforceable as a
practical matter by the Adm nistrator, and by citizens to
the extent permtted under the CAA

(ii) integration with other progranms. In addition to

the requirenments of paragraph(h) of this section, the
restrictions of State, tribal and local rules, and State,
tribal and Federal law remain in place. No provision of
par agr aph(h) of this section should be interpreted as
exenpting any source from conpliance with any ot her
provision of State, tribal or local |aw, the applicable and
approved i npl enentation plan, the tribal inplenentation
plan, a federally enforceable permt, or inplenenting

regul ati ons under the CAA
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